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In the Court of Appeals of the District of Columbia. 


No. 2563. 

Francis B. Libbey et al., &c., Appellants, 

vs. 

Mary J. Harney et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 30783. 

Francis B. Libbey and John E. Libbey, Copartners, Trading as 

Libbey Bros., Complainants, 
vs. 

Mary J. Harney, James R. Degges, Joanna Harney, Joanna 
Harney, Trustee: H. W. Stewart, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed February 1, 1912. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 30783. 

Francis B. Libbey and John E. Libbey, Copartners, Trading as 

Libbey Bros., Complainants, 
vs. 

1. Mary J. Harney; 2. James R. Degges; 3. Joanna Harney; 
4. Joanna Harney, Trustee; 5. H. W. Stewart, Defendants. 

To the Supreme Court of the District of Columbia, Holding an 
Equity Court: 

The complainants, Francis B. Libbey and John E. Libbey, respect¬ 
fully represent: 

(1) That they are both citizens of the United States and residents 

1—2563a 
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of the District of Columbia, are of full age, and bring this suit in 
their own right as co-partners trading under the firm name of Libbey 
Bros., and doing business in the said District of Columbia. 

(2) That the defendants, Mary J. Harney, James R. Degges, 
Joanna Harney, and II. \Y. Stewart, are all citizens of the United 
States, residents of the District of Columbia, of full age, and are sued 
in their own right, and that the said Joanna Harney is also sued as 

trustee under a certain deed of trust hereinafter set out. 

2 (3) That on or about March 1, 1911, the said Mary J. 

Harney was the owner in fee simple of a certain lot or parcel 

of ground located in the said District of Columbia, known and desig¬ 
nated as Lot numbered nine (9) in Block numbered Thirty-Nine 
Hundred and Thirty-Four (3934), Brookland, being at that time 
premises No. 1214 Girard Street, Northeast. 

(4) That on or about the said 1st day of March, 1911 your com¬ 
plainants are informed that the said defendant, Mary J. Harney, 
entered into a contract with the defendant, James R. Degges, as 
principal contractor, for the construction and erection of a frame 
dwelling house upon the aforesaid lot or parcel of ground. 

(5) That at various and sundry times subsequent to the said 1st 
day of March, 1911, your complainants, upon the order and at the 
request of the said Mary J. Harney through her agent and architect, 
N. T. Haller, furnished and delivered upon said lot and premises 
lumber and mill work to be used in the erection and construction 
of said dwelling house, bv reason of which the said Marv J. Harney 
became indebted to your complainants in the sum of $996.62, and 
that of said amount there still remains unpaid and due by the said 
M ary .T. Harney to your complainants, the sum of $746.62, an item¬ 
ized statement of which account is hereto attached, marked exhibit 
“A” and hereby made a part of this bill. 

(6) That on December 18th, 1911, vour complainants filed with 
the Clerk of the Supreme Court of the District of Columbia a notice 

of their intention to hold a mechanics’ lien upon the interest 

3 of the said Marv J. Harnev in the said Lot Numbered 9 in 

t. _ 

block numbered 3934, Brookland, D. C. for the sum of 
$746.62 with interest from Septemt>er 20, 1911, which notice of lien 
is numbered 6319 and recorded in said Clerk’s Office of the Supreme 
Court of the District of Columbia, in Mechanic Lien Book No. 11 at 
folio 231, a copy of which notice of lien is hereto attached marked 
Exhibit “B” and hereby made a part of this bill. 

(7) That on December 18, 1911, a copy of said notice of lien was 
left at the home of the said defendant, Mary J. Harney, 1216 Girard 
Street Northeast, Brookland, District of Columbia, with the sister of 
the said Mary J. Harney. 

(8) That on June 5. 1911. the said defendant, H. W. Stewart 
filed with the Clerk of the Supreme Court of the District of Colum¬ 
bia a notice of his intention to hold a mechanics’ lien against the in- * 
terest of N. T. Haller, supervising architect for Miss Mary J. Harney, 
owner, in the property hereinbefore described, for labor and mate¬ 
rial furnished for plumbing for the sum of $414.88 with interest 
from June 5, 1911, said notice of lien being numbered 6249 and re- 
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corded in said Clerk’s Office of the Supreme Court of the District of 
Columbia in Mechanic Lien Book No. 11, at folio 196. 

(9) That by deed of trust dated January 20, 1912, recorded Janu¬ 
ary 23, 1912, in Liber No. 3488 at folio — one of the Land Record* 
of the said District of Columbia, the said Defendant. Marv J. 
Harney, conveyed the property hereinbefore described to the defend¬ 
ant Joanna Harney, trustee to secure the said defendant Joanna 

Harney the payment of the sum of $2500.00 evidenced by 

4 promissory note dated the 18th day of December 1911, pay¬ 
able in 6 years from date with interest at 5 per cent, per an¬ 
num. 

(10) That said deed of trust was recorded subsequent to the com¬ 
pletion of said dwelling house and subsequent to the filing of your 
complainants’ notice of lien, and that your complainants are ad¬ 
vised and believe and therefore aver that the lien created bv said 
deed of trust is subject to your complainants’ lien. 

(11) That your complainants are informed that the said dwelling 
house upon the property hereinbefore described was completed on 
or about the 20th day of November, 1911. 

Wherefore your Complainants pray: 

(1) That process issue against the defendants, Man' .T. Harney. 
James R. Degges, Joanna Harney, Joanna. Harney, trustee, and 
H. W. Stewart, and each of them, requiring them to appear and an¬ 
swer the exigencies of this Bill, answer under oath being hereby ex¬ 
pressly waived. 

(2) That a final decree may be entered herein establishing com¬ 
plainants’ claim of $746.62 and all other sums which may be found 
by this Honorable Court to be due them as a lien upon the real estate 
hereinbefore described, and that Complainants’ lien may be decreed 
to have priority over the lien created by the deed of trust to secure 
the defendant Joanna Harnev, as hereinbefore set out. 

(3) That a trustee or trustees may be appointed by this Honor¬ 
able Court in its final decree to sell the said property known and 
designated as Lot No. Nine (9) in Block No. Thirty-Nine Thirty- 

Four (3934), Brookland. District of Columbia being premises 

5 No. 1216, formerly 1214 Girard Street, Northeast, for the 
payment of said Complainants’ lien and any other mechanic 

Liens that may be established in the order of their priority, and fur¬ 
ther that a personal decree may be entered against the said defendant, 
Mary J. Harney in favor of your complainants for the full amount 
of their claim. 

(4) That the complainants may have such other and further gen¬ 
eral relief as the nature of the case may require. 

LIBBEY BROS., 

By F. B. LIBBEY, 

Complainants. 

D. S. MACKALL, 

BASIL D. BOTELER, 

Attorneys for Complainants. 
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District of Columbia, ss: 

I do solemnly swear that 1 have read the foregoing Bill by Libbev 
Bros, by me subscribed, and know the contents thereof, that the facts 
therein stated u]xm our personal knowledge are true and those stated 
upon information and belief, we believe to be true. 

FRANCIS B. LIBBEY. 

Subscribed and sworn to before me this 31st day of January, 1912. 

[seal.1 FRED \V. WEITZEL, 

Notary Public, D. C. 

Mv Commission expires Nov. 29, 1916. 


Memorandum. 

February 12, 1912.—Appearance of Rob’t L. Williams, Attorney, 
for H. W. Stewart, filed. 
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Answer of James R. Degges. 
Filed March 19. 1912. 


1-4. In answer to paragraph- 1 to 4 both inclusive, this defendant 
says that he admits the allegations of said paragraphs. 

5. In answer to the 5th paragraph, this defendant says that after 
this defendant entered into the contract with the said Mary .J. 
Harney through her agent and architect, N. T. Haller for the con¬ 
struction of a dwelling house upon the property descril>ed in said 
bill, the said X. T. Haller secured from Complainants an estimate 
for furnishing certain lumber and mill work for the construction of 
said dwelling house under said contract; that the estimate furnished 
bv said complainants was accepted by said Haller; that from time 
to time said Haller as agent and architect of the said Mary J. Harney 
ordered lumber and mill work from said complainants; that while 
this defendant has no personal knowledge of the amount of material 
so ordered nor the amount paid bv the said Marv J. Harnev on 
account of said indebtedness, he has no reason to question the cor¬ 
rectness of said indebtedness as stated in this paragraph, and that 
after the work ujmui said dwelling house had progressed to a certain 
extent, namely about the time the house had been framed, the work 

was taken out of this defendant’s hands bv the said Marv J. Ilarnev 

• • « 

and placed exclusivelv under the control and management of the 
said N. T. Haller. 

7 6-11. In answer to paragraphs 6 to 11 lx>th inclusive, thisi 

defendant says that he has no knowledge of the allegation 
therein contained and therefore can neither admit or deny the same. 

And this defendant having fully answered, prays to be hence dis¬ 
missed with his reasonable costs. 


JAMES R. DEGGES. 
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District of Columbia, ss: 

I, James R. Degges, having been duly sworn, on oath say that I 
have read the foregoing answer by me subscribed and know the con¬ 
tents thereof, that the facts therein stated of my personal knowledge 
are true, and those stated upon information and belief, 1 believe to be 

true. 

JAMES R. DEGGES. 

Subscribed and sworn to before me this 19th dav of Februarv, 
A. D., 1912. 

[seal.] ARTHUR L. LANDSDALE, 

Notary Public, D. C. 

My Commission expires Jan. 3, 1916. 


Separate Answer of Mary J. Harney. 

Filed March 21, 1912. 

******* 

Comes now Mary J. Harney, a defendant in this cause, and for 
answer to the Bill of Complaint, says: 

1. She admits the truth of the averment in the first paragraph. 

2. She admits the truth as to the averment of her citizenship and 

residence in the second paragraph of the bill. 

8 3. She admits the truth of the averment in the third para¬ 
graph of the bill, except that the street number of the prop¬ 
erty should be given as 1216 instead of 1214. 

4. She admits the truth of the averment in the fourth paragraph 
of the bill as to the making of a contract between herself and James 
R. Degges for the erection of the building mentioned, such contract 
however, being dated February 1. 1911, instead of March 1, 1911. 

5. She denies the truth of the averments of paragraph 5 of the 
bill, insofar as it is charged that the complainants furnished and 
delivered lumber and mill work to be used in the erection and con¬ 
struction of the said building upon her order of request, or upon the 
order of N. T. Haller as her agent, and as to the averments not de¬ 
nied, she will require strict proof. 

6. She neither admits nor denies the truth of the averment of 
paragraph six of the bill, but of the same will require strict proof, 
as well as of the giving of the notice, a copy of which is attached 
to the bill, but of the same demands strict proof. 

7. She neither admits nor denies the truth of the averments of 
paragraph 7 of the bill, but of these demands strict proof. 

8. She neither admits nor denies the averments of paragraph 8 of 
the bill and as to them demands strict proof. 

9. She admits the truth of the averment of paragraph 9 of the bill 
as to the execution of a mortgage to her codefendant Joanna 

Harney. 

9 10. She admits the truth of the averment in paragraph 10 
of the bill and that the lien created by the mortgage referred 
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to is subject to any liens which may be in this cause established 
against the said property. 

11. She admits the truth of the averment of paragraph 11 of the 
bill. 

12. And for further answer to said bill, this defendant respectfully 
shows and states to the Court that by contract dated February 1, 
1911, between herself and James R. Degges, the latter agreed, for 
the consideration of $3,450., to erect a certain building upon the lot 
described in the bill, the same being numbered 1216 Girard Street, 
Brookland, District of Columbia. She is informed and believes that 
the complainants in this bill did furnish and deliver certain lumber 
and mill work to l>e used in the erection and construction of said 
building, but she specifically denies that such lumber and mill work, 
or either, was furnished at her order or request and she further de¬ 
nies that the same was furnished at the order of N. T. Haller as her 
agent. She denies that the said N. T. Haller was ever her agent for 
such purpose, but states that he was the architect who prepared the 
plans for said building and that under the contract between herself 
and Degges, she was to make payments as the work progressed, upon 
estimates made by the Architect and upon certification given by 
him. 

She further states and shows that she remitted to the said Archi¬ 
tect, X. T. Haller, certain amounts aggregating Two Thousand One 
Hundred Fifty Dollars and twenty-nine cents, which were paid by 
him at different times to, or upon the order of, the said James 

10 R. Degges; such remittances were made upon the estimates 
by the said Haller during the progress of the work, but at no 

time was the said Haller her agent for any other purpose. 

She further states and shows that on June 5, 1911, she was served 
by II. W\ Stewart, as stated in paragraph 8 of the petition, with a 
notice of a lien “against the interest of N. T. Haller, Supervising 
Archecet for Miss Mary .1. Harney, owner* for labor and materials 
furnished for plumbing, “at house No. 1214 Girard Street, N. E., 
Brookland, I). C., knows as Lot No. 9, Sq. No. 3934”, Washington, 
D. C., in which the sum claimed to be due was Four Hundred Four¬ 
teen Dollars and eightv-eight cents. But she avers that there was 
no interest of N. T. Haller in the premises in question and she re¬ 
spectfully submits that the notice thus described did not fix any 
lien upon the said premises. However, since said notice was given, 
certain payments have been made to said H. W. Stewart by this 
respondent, which very materially reduce the amount claimed by the 
said Stewart to have been due. 

She further shows to the Court that long prior to December 18, 
1911, on which date, as averred in the bill, the complainants served 
her with a notice of their intention to hold a mechanic’s lien upon 
the said property, she had paid the sum of Three Thousand, Three 
Hundred Eighty Dollars and eighty-two cents, and that the contract 
price being Three Thousand, Four Hundred and Fifty Dollars, 
there was a balance remaining of Sixty-nine Dollars and eighteen 
cents ($69.18) at the time of the giving of said notice. She 

11 avers that very soon after the payment of the Two Thousand, 
One Hundred Fifty Dollars and twenty-nine cents to the said 
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contractor, Janies R. Degges, he, the said Degges, abandoned his 
work upon the house and thereby made it necessary for this re¬ 
spondent to herself undertake the completion of the building, and 
that she paid either upon the order, or with the approval of the 
Architect, to sub-contractors or other persons, for the completion of 
her building, the sum of One Thousand, Two Hundred Thirty Dol¬ 
lars and fifty-three cents, making as stated, Three Thousand, Three 
Hundred Eighty Dollars and eiglity-two cents, all of which she again 
avers was paid prior to the giving of the said notice by the com¬ 
plainants, and she avers that this work was necessary to be done for 
the preservation and for the completion of the said residence. 

She further avers that she has not at any time assumed the pay¬ 
ment to complainants of any sum for materials to be furnished, and 
alleged to have been furnished, by them, in the construction of said 


building in accordance with the Architect’s specifications and that 
she has never agreed or authorized any person to agree or to contract 
for her to pay any sum to complainants on account of said material. 

Your respondent further answers, as advised, that she is ready and 
willing to pay into Court the said sum of Sixty-nine Dollars and 
eighteen cents ($09.18), being the balance of the purchase price 
unpaid at the time of the giving of said notice of lien by the com¬ 
plainants; and to provide against any possible error in calculation, 
he here and now tenders into Court, the sum of One Hundred Dol¬ 
lars in payment of said balance of Sixty-nine Dollars and 
12 eighteen cents, or such balance as remained unpaid at the 
time of the giving of the said notice by the complainants, and 
the costs accrued up to the time of the filing of this answer. 

On January 20, 1912, Respondent executed to her co-respondent, 
Joanna Harney, the mortgage referred to in paragraph 9 of the bill, 
to secure the payment of the indebtedness therein described, but the 
lien of said mortgage was intended to be, and as respondent is ad¬ 
vised, is, subject to any legal demand against said premises by the 
complainants or any other person. 

And now having fully answered as advised, respondent prays that 
the said sum of One Hundred Dollars here tendered, or such part 
thereof as may be necessary to satisfy the balance of the contract 
price unpaid at the time of the giving of complainants’ notice, may 
be taken in discharge of such liability as may be adjudged against 
her in this proceeding, and such costs as may be justly awarded 
against her, up to the time of the filing of this answer, and that she 
be hence dismissed. 

MARY J. HARNEY. 

WM. H. ROBESON, Solicitor . 


State of Texas, 

County of Bexar, ss: 

This day personally appeared before me Mary .J. Harney, who, 
being first duly sworn, deposes and says: 

I am the Mary J. Harney who is one of the defendants to the l)ill 
filed in this cause. I have carefully read the foregoing answer to the 
said bill; the statements made in said answer of my own knowledge 
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are true. Those made upon information and belief, I am 
13 informed are, and believe to be, true. 

MARY J. HARNEY. 


Subscribed and sworn to before me on this the 13th day of Feb¬ 
ruary, 191*2. 

[seal. J E. W. RICHARDSON, 

Notary Public in and for Bexar County, Texas. 

My commission expires June 1, 1913. 


- — - A 

Separate Answer of Joanna Harney. 

Filed March 21, 1912. 

******* 

Respondent Joanna Harney comes by attorney, and, being advised 
that it is not necessary for her to answer each paragraph of the bill 
of complaint, for answer to said bill, says: 

That the mortgage executed by her codefendant Mary J. Harney, 
to secure the payment of the indebtedness due to her, the said re¬ 
spondent, was executed after the said Mary J. Harney became liable, 
if at all, for material furnished and labor done upon her residence 
1216 Girard Street, N. E., Brookland, District of Columbia; and that 
the lien of her said mortgage is secondary to any other lien which 
the complainants in this case may have by reason of material fur¬ 
nished or work done upon said building. 

And now, having answered fully as advised, respondent prays to 
be hence dismissed with her reasonable costs in this behalf expended. 

JOANNA HARNEY, Defendant. 

WM. H. ROBESON, Solicitor. 


14 District of Columbia, ss: 

This day personally appeared before me Joanna Harney, who, 

being first duly sworn, deposes and says: 

I am the Joanna Harnev who is one of the defendants to the bill 

•/ 

filed in this cause. I have carefully read the foregoing answer to 
the said bill; the statements made in said answer of my own knowl¬ 
edge are true; those made upon information and belief, I am in¬ 
formed are, and believe to be, true. 

JOANNA HARNEY. 


Subscribed and sworn to before me on this the 18 day of March, 
1912. 

A. R. FENNING, 

Notary Public in and for the District of Columbia. 
My commission expires Dec. 1, 1916. 
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* 


* 


Replication. 

Filed March 27, 1912. 
* * * 



The plaintiff hereby joins issue with the defendants Mary J. 
Harney, James R. Degges, Joanna Harney and Joanna Harney 
Trustee. 

D. S. MACKALL, 

BASIL D. BOTELER, 

Attorneys for Plaintiff. 


15 Order for Decree Pro Confesso. 

Filed November 22, 1912. 

***** * * 

It appearing to the Court that the defendant H. \V. Stewart has 
been personally served and has entered his appearance in the above 
entitled cause by counsel, but has failed to plead, demur or tile his 
answer, it is by the Court, this 22nd day of November, 1912, ad¬ 
judged, ordered and decreed that the bill tiled in this cause he and 
the same is hereby taken as confessed as to said defendant, II. \Y. 
Stuart. 

JOB BARNARD, Justice. 

Decree Dismissing Bill, &c. 

Filed March 11, 1913. 

******* 

This cause coming on to be finally heard before the Honorable 
Thomas II. Anderson, Associate Justice, upon the pleadings and 
proof, and having been fully argued by Counsel, and considered by 
the Court, it is, on this the 11" day of March 1913, adjudged, 
ordered, and decreed that the hill he, and the same is hereby, dis¬ 
missed, and that the defendants have and recover of the plaintiffs all 
the costs of the cause, for which they may have execution as at law. 

And it further appearing to the Court that the defendant, 

16 Mary J. Harney heretofore deposited with the Clerk of this 
Court the sum of One hundred dollars to cover any possible 

deficit in the amount paid bv her upon the price agreed to be paid 
for the construction of the building upon which it is sought by the 
bill to fix a mechanic’s lien, and it further appearing that said de¬ 
fendant had fully paid such contract price before the giving of notice 
by plaintiffs of their intention to fix such lien, and that the said de¬ 
posit was unnecessary, it is further ordered that, upon her applica¬ 
tion, or that of her attorney, the said sum be refunded. From so 
much of the foregoing decree as dismisses plaintiffs’ bill and ad- 
2—2563a 
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judges the costs against them, plaintiffs pray an appeal to the Court 
of Appeals of the District of Columbia, which appeal is, in open 
Court allowed, upon the giving of a bond for costs in the sum of 
$100.00/100 conditioned as by law provided or in lieu thereof a 
deposit of fifty dollars. 

THOS. II. ANDERSON, Justice. 


Opinion. 

Filed March 13, 1913. 

******* 

The plaintiffs, Francis B. Libbey and John E. Libbey, co-partners 
trading as Libbey Bros., filed their hill Feb. 1, 1912 against Mary J. 
Harney and others, defendants, to enforce an alleged mechanics’ 
lien against Miss Harney’s real estate described in the bill for 
17 a balance of $740.02, with interest from Sept. 20, 1911, for 
lumber and mill-work delivered by the plaintiffs between 
March 0, 1911 and Sept. 20, 1011 for a dwelling house being con¬ 
structed for the defendant Marv J. Ilarnev on said real estate. The 
total amount of the plaintiffs' hill for this lumber and mill-work was 
$990.02, subject to a credit of $250 hereinafter referred to, leaving 
a balance of $740.02. 

It is not disputed that the plaintiffs furnished these materials for 
the construction of said building and that they were used therein, 
nor is it disputed that their statement as to the amount of the unpaid 
balance is correct. 


Testimony. 

The facts established bv the testimony mav he briefly stated as fol- 

• |/l/ V 

lows: 

Mr. II. T. Haller, an architect of this city, was employed by Miss 
Harney to prepare, and did prepare, plans and specifications for this 
building. Thereafter, a contract was entered into between Miss 
Harney and defendant James R. Degges for the construction by the 
latter of said building according to said plans and specifications, and 
by the terms of said contract payments were to be made to Degges on 
estimates of Haller a< architect. Degges, upon securing said con¬ 
tract, sought to obtain materials from Libby Bros, for carrying out 
said contract, but they refused to extend any credit to him for the 
reason that they already had a judgment against him. Thereupon 
Haller and Degges induced Libbey Bros, to agree to furnish lumber 
and mill-work for the building upon the strength of the fol- 
18 lowing accepted order which they gave to Libbey Bros.: 

“Washington, D. C., March l/’ll. 

Mr. N. T. Haller, Ag’t: 

Please pay to the order of Libbey Bros, the sum of $845.32; it 
being in full for amount of their estimate for Lumber and Mill- 
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work delivered to Brookland, D. C. for Miss Mary J. Harney house, 
and deduct said sum from amount of my contract for said building. 

JAMES R. DEGGES, 

Contractor, Builder. 

Accepted : 

N. T. HALLER, 

Atft Mary J. Harney. 

Paid May 10, ’ll on acc’t $250.00.” 

Pursuant to this order, the plaintiffs, between March 6th and Sept. 
20th, furnished the lumber and mill-work referred to amounting to 
$845.32, and they also furnished additional lumber and mill-work 
ordered by Haller amounting to $151.30 making the total $996.62 
which was used in the construction of the building, and upon which 
has been credited a payment of $250 made by Haller May 10, 1911. 

Haller did not advise Miss Harney that he had professed to act 
as her agent in accepting the Degges order in favor of Libbev Bros. 
On the contrary, he informed her by letter dated Mar. 30/’ll that 
he (Haller) had personally become Degges’ security in the matter. 
On March 30. 1911, Haller as “Arch’t” wrote Miss Harney stating: 

“Mr. Degges is young in the business, and for that reason has not 
the amount of credit that is required to get all material that is re¬ 
quired for the Building T went his security for the mill work, lum¬ 
ber and brick work, and several small acts.” 

Again on April 17, 1911, Haller as “Arch’t” wrote Miss Harney: 

“I have paid out very much more than what he (Degges) tells 

you I have, and besides T have gone his security for $875.00 

19 worth of material. T have signed a paper guaranteeing the 

payment for that amount, and that is the reason why I 

should handle the monev as T have been.” 

*/ 

The evidence very clearly established that Haller had no author¬ 
ity except that of architect to supervise the construction of the build¬ 
ing and to disburse her money in accordance with the terms of the 
building contract. Haller had no authority to bind Miss Harney 
by contracts of any kind, and he never pretended to her that he had. 
Even after Degges’ default in July or August 1911, Haller did not 
attempt to get authority from Miss Harney to make any contract or 
contracts for the completion of the building, but wrote her that the 
bonding company (Degges’ surety) was finishing the work. On 
Aug. 2, 1911, Haller as “Arch’t” wrote Miss Harney as follows: 

“The Bonding Co. is finishing the Building, and I make the pay¬ 
ments to them. I am not delaying the building. It is all up to 
them.” 

Again, on Aug. 15, 1911, Haller as “Arch’t” wrote Miss Harney: 

“The Bonding Co. is finishing your house, and I have paid the 
bills up to this time. Nov. I have paid out all of your money that 
I have in my possession, and it is now up to the Bonding Co. to fur¬ 
nish the money, and they are up to that stage of the work where 
they would like to see me quit the job as that would be a very good 
excuse for them to crawl from under. * * * There is no con- 


12 


FRANCIS B. LIBBEY ET AL., ETC., VS. 


tract between you and T wherein T am obligated to build and com¬ 
plete your house. That part is between you and the Bondsmen.” 

At no time did Haller pretend to Miss Harney to be anything 
more than an architect—supervising the work and disbursing the 
money. In fact, in all of his letters he sulx«cribed himself as 
“Arch’t.” Miss Harney did write Haller on April 19, 1911, as fol¬ 
lows : 

“You, Mr. Haller can handle the whole matter in your own wav. 
there will be no more interference or delav in drafts.” 

20 but it is very clear from a reading of this letter in full that 
the “whole matter” referred to was merely the handling and 

disbursement of the moneys. Degges had written Miss Harney let¬ 
ters of complaint against Haller handling the moneys, and it was 
only upon this subject that Miss Harney's letter was written. She 
did not purport in anywise to give Haller authority to make con¬ 
tracts for her or pledge her credit in anv way. and in none of 
Haller’s letters to her did he suggest in the remotest degree that 
he claimed such authority or had sought to exercise it. 

Haller as a witness. ITis character is shown by his letter of Oct. 
—, 1911. to Miss Harney. Bead it. 

Question Involved. 

f 1 ” f - ~r -r l .. . «» * - ' * 

The plaintiffs do not make any claim herein as sul>-eontractors 
of Degges, and such claim, if made, would not avail them anything, 
because Degges was paid in full before the plaintiffs’ notice of lien. 
§ 1241 D. C. Code. 

The claim of the plaintiffs is that they furnished material for 
the construction of Miss Harney’s house at the instance of her agent 
N. T. Haller, and that they are accordingly entitled to a lien, not 
as sub-contractor but as an original contractor. The plaintiffs do 
not contend that Haller possessed authoritv to so bind Miss Harney 
by reason simply of his being the architect, and it is well settled 
under the authorities that no such implied authoritv would exist. 
C Cvc. 29-30: 

“The mere fact that a person is employed as an architect does not 
constitute such person a general agent of his employer, his powers 
as agent being limited by the contract entered into between them. 
Thus, unless specially authorized, he is not entitled to change, alter, 
or modify the contract entered into bv the builder and his 

21 employer, nor has he any authority to bind the owner by 
contracts for any work done upon or materials furnished for 

the structures concerning which he is employed.” 

The plaintiffs contend, however, that Haller placed the order for 
lumber to be furnished by them to Degges by reason of authority 
given by Miss Harney, or, if he did not have such authority at the 
time, that she subsequently ratified what he did in assuming to act 
as her agent, and that she also ratified what Haller subsequently 
did in placing further orders for lumber with the plaintiffs. The 
evidence does not sustain these contentions. On the contrary, it is 
clearly established that Haller had no authority except that of 
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architect to supervise the construction of the building and to dis¬ 
burse Miss Haller’s money in accordance with the terms of the 
building contract. It is likewise clearly established that Haller 
never suggested to Miss Harney in the remotest degree that he pos¬ 
sessed any further authority or that he had sought to exercise 
any further authority. There could not, of course, be ratifica¬ 
tion without knowledge or notice on the part of Miss Harney, which 
the evidence wholly fails to establish. Accordingly, the contention 
of the plaintiffs that Haller Had authority from Miss Harney to bind 
her for the lumber and mill-work here concerned cannot be sus¬ 
tained. It follows, therefore, that the plaintiffs are not entitled to 
the mechanics’ lien which they assert. 

It is, of course, a hardship for this loss to fall upon the plaintiffs, 
but it would be a greater hardship for it to fall upon Miss Harney, 
for the reason that she was in nowise responsible for it. The plain¬ 
tiffs could have saved themselves from this loss had thev 
22 exercised proper care—had they ascertain- whether or net 
Haller possessed the authority which he claimed to them but 
never claimed to Miss Harney. The plaintiffs must necessarily 
have known that Haller’s signing as agent could not make him an 
agent. They were content to rely upon Haller’s representation, and, 
having done so, they must look to him for redress by reason of his 
misrepresentation,—not to Miss Harney who has been in nowise 
responsible for this situation. 

A decree will be entered dismissing the bill herein. 

THOS. II. ANDERSON, Justice. 


Memoranda. 

March 25, 1913.—Appeal bond approved and filed. 

April 4, 1913.—“Submitted a statement of evidence to be in¬ 
cluded in record on Appeal.” 

May 5, 1913.—Time for filing transcript of record extended to 
and including the 24th day of May, 1913. 

Assignments of Error. 

Filed May 8, 1913. 

* * * * * 

The Court erred as follows: 

(1) In decreeing that the complainant- take nothing by their 
Bill of Complaint. 

23 (2) In decreeing that the bill of complaint be dismissed. 

(3) In holding that N. T. Haller had no authority as 
agent of Mary J. Harney except as architect. 

(4) In holding that Mary J. Harney did not ratify N. T. Haller’s 
authority to purchase lumber and mill work from the Complainants. 

(5) In holding that the Complainants were not entitled to a 
lien for lumber and mill work furnished for the construction of 
Mary J. Harney’s house under the facts in this case. 

BASIL D. BOTELER, 

D. S. MACKALL, 

Attorneys for Complainants. 
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Designation of Record. 

Filed Mav 5, 1913. 

«/ 

****** * 

Tlie Clerk in preparing transcript of record in the above entitled 
cause, will please embody the following: 

(1) Complainants’ original bill, omitting exhibits attached. 

(2) Answer of defendant. James R. Degges. 

(3) Answer of defendant, Mary J. Harney. 

(4) Answer of defendant, Joanna Harney. 

(5) Memo, appearance of Robert L. Williams for defendant, 
II. W. Stewart. 

24 (6) Replication. 

(7) Decree Pro Confesso against II. W. Stewart. 

(8) Decree dismissing bill with costs and allowing appeal. 

(9) Opinion of the Court. . 

(10) Memo. Bond filed. 

(11) Memo, time of submitting statement of evidence to the 
Court. 

(12) Order extending time for tiling record in Court of Ap¬ 
peals. 

(13) Assignment of errors. 

(14) This designation. 

D. S. MACKALL, 

BASIL I). BOTELER, 
Attorneys for Complainants. 

Service of copv accepted. 

WM. H. ROBESON, 

A tt’y for Mary J. Harney. 


25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 24, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 30783 in Equity, wherein Fran¬ 
cis B. Libbev et al. are .Complainants and Mary J. Harney et al. are 
Defendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
15th day of May, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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26 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. No. 30783. 

Francis B. Libbey et al., Plaintiffs, 

vs. 

Mary J. Harney et al., Defendants. 

Now come the plaintiffs, by their attorneys, and tender and submit 
to the Court a true, complete and properly prepared statement of the 
evidence to be included in the record on appeal in the above entitled 
cause and prays the Court to approve the same in accordance with the 
rule of the Court of Appeals in such case made and provided. 

D. S. MACKALL, 

BASIL D. BOTELER, 

Attorneys for Plaintiffs. 

William II. Robeson, Esq., Attorney for Defendants: 

Please take notice that the statement of the evidence to be in¬ 
cluded in the record on tlie appeal in this case which is hereby at¬ 
tached, will be submitted and tendered to Mr. Justice Anderson 
holding Equity Court No. 2 for his approval on Friday the 4th day 
of April 1913 at 10:00 o’clock A. M. or as soon thereafter as counsel 
can be heard. 

D. S. MACKALL, 

BASIL D. BOTELER, 

Attorneys for Plaintiffs. 

Service of a true copy of the attached statement of the evidence 
together with the copy of the foregoing notice is this 25th day of 
March 1913 accepted. 

W. H. ROBESON, 
Attorney for Defendants. 

27 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. No. 30783. 

Francis B. Libbey et al., Plaintiffs, 

vs. 

Mary J. Harney et al., Defendants. 

Statement of the Evidence to he Included in the Record on Appeal 

in the Above Case. 

Be it remembered that the above entitled cause came on for hear¬ 
ing before the Honorable Thomas H. Anderson, Associate Justice 
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of the Supreme Court of the District of Columbia, holding an Equity 
Court, on or about the 28th day of January A. D. 1913, upon the 
pleadings, proofs and evidence in the case, and being argued and 
submitted and considered bv the Court, the said Court thereafter, 
to wit, on the lltli day of March A. D. 1913, entered a decree in 
favor of the defendant from which plaintiffs appealed ; and that the 
following is a true, complete and properly prepared statement of the 
proofs and evidence to be included in the record on said* appeal in 
this cause. 


Plaintiffs' Evidence. 


Francis B. Libbey, one of the plaintiffs, having been first duly 
sworn, testified as follows: that he is a member of the plaintiff firm, 
trading as Libbey Bros., and engaged in the lumber and mill work 
business in the City of Washington, being the successors of the old 
tirm of Joseph and J. E. Libbey, engaged in said business for main 
years: that he knows Nicholas T. Ilaller, architect; Exhibit “A” filed 
with the original bill in this case is a fully itemized and true 
28 statement of all the lumber and mill work furnished by his 
firm to the defendant, Mary J. Harney, at 12th and Girard 
Streets, for the purpose of being used in the erection of a dwelling 
for Miss Harney on the property described in these proceedings; that 
he was on the ground at the time the building was being erected and 
the said lumber was delivered at that place; that the amount of his 
bill is $996.62 less a credit of $250.00 paid to him by Mr. Haller on 
May 10, 1911; that at the time Mr. Ilaller was acting as agent for 
Miss Harney; 


Mr. Robeson : “I object to the question and answer as being in¬ 
competent and irrelevant”. 

Thereupon the witness was shown a paper in the words and figures 
following, to wit:— 

“March 1, 1911. Mr. N. T. Haller, Agent. Please pay to the 
order of Libbey Brothers the sum of $845.32, it being in full for 
amount of their estimate for lumber and mill work delivered to 
Brookland, D. C., for Miss Maiy J. Harney house, and deduct said 
sum from amount of my contract for said building.” (Signed) 
“James R. Degges, contractor-builder.” 

On the left hand side are these words: “Accepted N. T. Haller, 
Agent Mary J. Harney.” And underneath is written “Paid, May 
10, 1911, on account $250.00.” 

This order was offered in evidence over the objection of counsel 
for the defendant- in so far as it appears to l>e signed by “N. T. Haller 
as Agent of Mary J. Harney”. 

Upon being asked the circumstances under which the same was 
given, plaintiff testified as follows:— 

Q. “Well, Mr. Haller telephoned to me that the estimate I had 
given on this- 

Mr. Robeson : As to any conversation between the witness and 
Mr. Haller, I object as being incompetent. 
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The Witness: “I always transacted niv business with him.” 
“Mr. Haller telephoned me that the estimate I had given 
29 for Miss Harney’s house, which was acceptable to him, was 
my job. I went down and asked him who the contractor 
on the job was, and he says ‘Mr. Degges.’ I told him I refused to 
sell to Mr. Degges. We talked the matter over and we decided to 
draw up an order to Mr. Haller, get Mr. Degges to sign it, and have 
Mr. Haller to countersign it, for the amount of that estimate.” 1 
mean “accept it; yes, sir.”; that Mr. Haller took this order to Mr. 
Degges for his signature and that when the order was returned to 
him it was signed by Mr. Degges and was accepted by Mr. Haller, 
as agent for Mary J. Harney; that the difference between the 
amount of their bill and the amount of said acceptance was addi¬ 
tional material furnished on the building ordered by Mr. Haller, 
including material furnished and work done on stairway; that the 
largest item of this additional material was the material for the 
stairway; the material for the stairway was furnished at Mr. Hallers 
request; the witness went out to the building himself to measure up 
the stairway and find out the quantity, number and size of the ma¬ 
terial needed to build the same and thereafter furnished the ma¬ 
terial; that at the time he furnished the material for the stairway. 
Mr. Degges was not working on the job; that the job was in charge 
of Mr. Haller; that he received receipts for lumber as delivered; he 
identified a large number of receipts for lumber as the same was from 
time to time delivered; that they never received any other payment 
on account of their claim, other than the $250.00; 


“Q. Were you present at an interview at Mr. Robeson’s office in 
which Miss Harney was present and Mr. Haller discussing this 
matter? A. I was. 


Q. Did or did not Mias Harney question the fact that Mr. Haller 
was her agent and architect in constructing this building? A. She 
did not. 


30 Q. Was that discussion in her presence? A. It was.” 


that the prices charged for the material on their bill were reasonable 
and in accordance with their agreements with Haller. 

Thereupon on cross-examination, the said witness testified: that 
the payment of $250.00 was not made for extra work on Miss 
Harney’s building; that their original estimate did not include the 
stairway; that the payment of $250.00 was not for the stairway; that 
Degges never submitted lists of lumber for their estimates. It was 
submitted by Haller; that he never inquired of Mr. Haller what the 
contract price was between Miss Harney and Mr. Degges; that he 
understood that Mr. Haller was Miss Harney’s agent; that he did not 
get that information from Miss Harney; 

“Q. You stated in answer to a question in chief that you were 
present in my office (Mr. Robeson’s) in the Bond Building when 
the question was being considered whether Mr. Haller was Miss 
Harney’s architect and Agent. You answered that you understood 
that he was her architect and agent. I ask you now whether you 

3—2563a 


18 


FRANCIS B. LIBBEY ET AL., ETC., VS. 


would like to divide vour answer and say that he was her architect 

«/ 

and not her agent. A. No, sir.” 

that he declined to give any credit to Mr. Degges; that he did not say 
that he would give any credit to Mr. Haller; hut that if he accepted 
this order as agent for Miss Harney; 

“Q. You did not say as Agent for Miss Harney? 


Mr. Mackall: I object to that. 

Mr. Robeson: I am putting that in the form of a question. 

Mr. Mackall: But he lias already testified that he did say that he 
would accept the order if Mr. Haller would countersign or accept as 
agent of Miss Harney, and counsel undertakes to contradict him. I 
object to that question. 

Mr. Robeson: That is an interrogation. He can answer 
31 ves or no. 

Mr. Mackall: 1 object to that question because witness 
has already testified that he did sav as agent of Miss Harney and 
counsel has no right to contradict a witness.” 


that he told Mr. Haller that the credit that his firm extended was 
extended to him as agent for Miss Harney; asked if he ever wrote 
that, replied; “No. sir”: asked “Why didn't you”, replied “Well, 
because I didn't think it was necessary, there was the order that Mr. 
Degges gave Mr. Haller, drawn on Mr. Haller and Mr. Haller ac¬ 
cepted it as Miss Harney's agent;” that he accepted Mr. Haller’s 
statement that he was Miss Harney’s agent; that he did not know 
that he was until he signed the order; that he thought Mr. Haller’s 
signing the order as agent of Miss Harney made him her agent; 
does not know what Miss Harney agreed to pay for the building of 
the house; that he never inquired; that he was content to accept 
the order Mr. Haller signed as the agent of Miss Harney; 

Mr. Robeson: ‘‘I am going to put this order in the record.” 

Mr. Mackall: “It is in the record.” 

Thereupon the order was j’ead to him. 


Mr. Robeson : “T ask if you accepted that order signed by Mr. 
Degges to whom you would not extend credit because it bore the ac¬ 
ceptance of Mr. ITaller. who signed his name as agent of Mary J. 
Hamev.” 

V 

“A. I accepted the order on those conditions.” * * * “I ac¬ 

cepted it because T hold them both responsible.” 

“Q. Then Mr. Haller owes vou as well as Miss Harney?” 


Mr. Mackall: “I object to that. The witness has not said Mr. 
Haller owes him anything. Tie said Mr. Haller accepted this order 
as agent for Miss Harney, and Miss Harney was the one who owed 
him the money. He said” etc. 

Mr. Robeson: “Tie did not say that. He said they both owed 

«• 

it.” 

32 The question was thereupon read to the witness. 

“A. Mr. Haller owes me as agent for Miss Harney, accord¬ 
ing to that order. 
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Q. Suppose Mr. Haller has no funds belonging to Miss Harney, 
do you still hold him liable to you? A. I refuse to answer that. 

Mr. Mackall: It is only fair to this witness to bring the atten¬ 
tion of the Court to the fact that when Mr. Robeson asked his ques¬ 
tion, I instructed the witness not to answer, and objected to the 
question. The question was withdrawn, and when a new question 
was asked I did not renew the objection, and I now state to the 
witness that he is at liberty to answer the question if he desires. 

A. I can hold him as her agent, that is all I can hold him for. 
Redirect examination: 

The witness testified that he never saw Degges in connection with 
this job prior to seeing him at Mr. Haller’s office; that lie declined 
to credit Degges because he already had a judgment against him. 

Recross-exam i nation: 

The witness testified that the material for the stairway was not 
included in the original estimate; that it was extra; 

“Q. We paid you for that? A. No, sir. 

Q. Where did you get your $250.00? A. That was paid on ac¬ 
count of the original estimate, and that was paid before I was re¬ 
quested to go out to take the measurements of the stairway.” 

Admits that he received the payment of $250.00; admits that 
the material for stairway was not included in the itemized list of 
lumber furnished by Degges or Haller; a^ked to say positively 
whether the payment of $250.00 was not • for the stairway, replied 
that it was not; that the $250.00 was paid before he even went 
33 out to figure on the stairway. 

Nicholas T. Haller, a witness produced on behalf of the plain¬ 
tiffs, testified as follows: That he is an architect and has been con¬ 
tinuously during the past 25 years; that lie knows the defendant, 
Mary J. Harney; that he prepared plans for the dwelling house; 
(Mr. Robeson: “It is admitted that Mr. Haller prepared the plans 
and specifications for the erection of a building for Miss Mary J. 
Harney on the property in question in this case.”) ; that he acted 
as her architect and agent in relation to the construction of this 
dwelling; that he entered into a contract with Degges for the build¬ 
ing; that he did this as Miss Harney's agent and architect; that he 
disbursed the payments to Degges under that contract; that he dis¬ 
bursed Miss Harney’s money; that he superintended the job; that he 
paid Mr. Libbey $250.00 on account, out of Miss Harney’s money; 
admits that he accepted the order in favor of Libbey Bros, as agent 
for Miss Harney and delivered it to Libbey; that Libbey furnished 
the material in accordance with his itemized statement filed in this 
suit; that he has examined that statement; that to the best of his 
knowledge it is a true statement; that the additional material covered 
by that statement was ordered from Mr. Libbey by him and fur¬ 
nished accordingly; that he ordered Mr. Libbey to go over there and 
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measure for the stairway material; that at the date of this order he 
did not think he had paid any money for Miss Hamev to Degges 
on account of the contract price; that Mr. Degges ceased to work on 
the job under his contract, and that after that, he, the witness, was 
the builder and completed the house; that this additional material 
was furnished by Mr. Libbey during that period, including the stair¬ 
way; that Miss Hamev used to meet him every dav while he was 
trimming the house out; that she lived next door; subject to ob¬ 
jection of counsel for the defendant that witness must show 

84 that he knew Miss Hamev knew bv whom material was 

« t 

being furnished, states that she knew from whom the ma¬ 
terial was coming, the different material men who were furnishing 
material on the job; asked if Miss Harney did not live next door 
and was not almost daily on the work, and if Libbev’s wagons did 
not have his name on them, replied to the first two questions affirm¬ 
atively, and as to the last one, that he saw Libbey’s name on the 
horses’ collars. Later it appears that Miss TIarney was not there 
when Libbey was delivering any of the material except the “trim.” 
that Mr. Davis was a gentleman who lived next door and Miss Harney 
boarded with him. and Miss TIarney gave Mr. Davis power to act for 
her during the time she was away; 

“Q. Were you ever present when Miss Harney and Mr. Davis 
were talking in regard to the construction of this building? A. 
Often. 

Q. And was that conversation of such a character as to make you 
able to state whether or not Mr. Davis was acting under the direc¬ 
tion of Miss Harney? 

Mr. Robeson: I object to this question as calling for an opinion 
of the witness. 

Mr. Mackall: I am asking for facts. 

A. He did and he would order part of the stuff. 

Q. Did Miss Harney give Mr. Davis any directions about the 
building in your presence? A. She did.’’ 

that the Mr. Davis who signed the receipts for luml>er and mill work 
furnished by Libbey is the same Mr. Davis; that the $250. paid by 
him to Libbey Bros, was paid on general account; that he never made 
any further payment. 

“Mr. Robeson: If Libbey is entitled to anything, he is entitled to 
what he claims. 

Mr. Mackall: I am glad to have that admission from you. 

Mr. Robeson: Certainly, 1 will not deny that.” 

that at the time the material for the stairway was ordered 

85 and delivered, Mr. Degges was not engaged on the work; 
that at that time he was taking the part of the builder and 

had a carpenter there putting them up; that after Mr. Degges ceased 
work on the building Miss Harney was there; that he saw her -very 
day; that she was aware that he was actually doing this work; that 
he had paid for the work up to that time; then the money ran out, 
then Miss Harney gave the money to Davis to pay; that Mr. Degges 
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did not resume work on the building; that he finished up the 
house; that he accepted other orders as agent for Miss Harney in 
the course of constructing this dwelling; that a part of these orders 
were paid with Miss Harney’s money; that these orders were turned 
over to Miss Harney’s attorney. 

Cross-examination: 

That he had a contract with Miss Harney to prepare plans and 
specifications, and superintend the construction for $200.00; that 
this contract was not in writing; that she was to pay him $100.00 
for plans and specifications and $100.00 for supervising the work; 
that if this contract had been in writing he thought he would re¬ 
member it; over objection of counsel for the plaintiffs, he testified: 
that Miss Harney sent him $2,900.00 to the l>est of his knowledge 
without the books; that he could not add $100.00 to this without his 
books; that he had made a statement of his account with Miss 
Harney to her attorney; that he could not state without the state¬ 
ment whether he had given her credit for $3,000.00 or not; that he 
could not state how much of that money he paid to Mr. Degges with¬ 
out sifting it out; that he gave counsel for Miss Harney a statement 
of all the money paid to Mr. Degges for Miss Harney, either to Mr. 
Degges or sub-contractors for Mr. Degges; that the amount of his 
disbursements on that job were over $2,150.00; that it was over 
$2,400.00; 

Counsel for the defendant, offered in evidence the following letter: 


“Washington, D. C., March 30, ’ll. 

36 Miss Mary J. Harney : Please. Your letter at hand. Mr. 

Degges is young in the business and for that reason has not 
the amount of credit that is required to get all material that is re¬ 
quired for the building. I went his security for the mill work, 
lumber and brick work and several other small accounts. They 
are the ones that I am paying off, and not outsiders. I can show 
where I have paid all of the money received by me on your house. 
I am handling your work the same as 1 have handled hundreds of 
other buildings. I have the house getting along nicely and hope 
that you won’t let Mr. Degges disturb the confidence you have in me. 
T fear he don’t exactly know how to finance a job of work and that 
is the reason I am acting as carefully as I am. I am going to hold 
him down to a safe point and you will appreciate it in the end. 
The best way to do will be to refer him to me when he writes to you. 
I am surprised at him writing to you, as he and I are in perfect 
harmony and working together nicely. I am at the building ever}’ 
day and go over the work with him. I propose to study your inter¬ 
est first at all times, and you will find that I have when I turn in my 
final statement. Let me know if you have received the fire insurance 
policy. 

Respt. yours, N. T. HALLER, Arch’t. 

535 15th St. N. W., Washington, D. C. 

P. S.—Will you let me read Mr. Degges’ letter?” 
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“Q. Is it true that you went security for the mill work for Mr. 
Degges? A. I went the security as her agent, as I was acting.” 

Q. Is it true that you went his security for the lumber and mill 
work? A. As Miss Harney’s agent? 

Q. Is it true that you went his security for several other smaller 
accounts? A. As Miss Harney’s agent. 

37 Q. In every instance did you sign yourself as N. T. Haller, 

Agent for Mary J. Harney? A. I don’t know whether l 
signed as agent every time or not, but 1 was acting as her agent.” 


that he went his (Degges) security for these various things, acting 
as Miss Harney’s agent, and you will see the orders speak for them¬ 
selves; you (meaning attorney for Miss Harney) have them in your 
possession; 

“Q. I will ask you, Mr. Haller, if you ever, at any time during 
the progress of this contract, signed your name as agent for Mary J. 
Harney, except in the single instance where you accepted Degges’ 
order to Libbev Bros.? 


Mr. Mackall: I object to that as immaterial and irrelevant and 
on the further ground that the orders will sj>eak for themselves. 

Mr. Robeson: The orders have not been presented. 

The Witness: Well, you have them in your possession, Mr. 
Robeson: 

Mr. Robeson: You don’t know whether I have or not. I want to 
see what the witness know- about this. I am testing his recollection. 

The question was thereupon read to the witness again. 

A. I did. 

Q. Name one. A. The orders will speak for themselves, and if 
you show me the orders I will point them out. 

Q. I ask you to name one. A. I won’t do it without I see the 
orders. 

Q. Suppose I cannot show you an order to that effect? A. Then 
my word goes. 

Q. Then I ask you to name one where you signed it as agent. A. 
I won’t unless I see the order. 

Q. But suppose I have no such order? A. There are some 
38 in existence.” 


that he turned the orders in to Miss Harney’s attorney; there¬ 
upon counsel for the defendant offered in evidence a letter 
from the witness, Haller, to Miss Harney dated April 17, 1911, and 
read the following extract therefrom; ‘‘Please. Your letter of the 
13th at hand with Mr. Degges’ letter, which is a lie on his part, I 
have paid out very much more than what he tells you I have, and d 
besides I have gone his security for $875.00 worth of material. 11 
have signed a paper guaranteeing the payment for that amount and \ 
that is the reason why I should handle the money as I have been, 
and don’t see how your sister could disburse it without complicating 
matters. If Mr. Degges or his attorney were to handle it I would 
want to resign from the job. The first hundred that you sent me 
was for the plans. I can act for the $1,500.00 easily. I have the 
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job well in hand and can and am handling it without loss to you. 
Therefore you need not be afraid to send the drafts to me as I am 
responsible in every particular. Am very sorry that you pay any 
attention to Mr. Degges’ letters, as they are malicious and lies in 
every particular. Again I must ask you to have confidence in me 
and I will bring the building to completion without loss to you, and 
all bills paid so far as you are concerned. Now make yourself con¬ 
tent and pay no attention to Degges’ letters or his lawyer.” Ask Mr. 
Davis about Degges and his lawyer. Please send the draft. Resp’t 
Yours, N. T. Haller, Archt., Washington, D. C. I am holding some 
of Degges receipts for a special purpose;” that he stated in his 
deposition yesterday that he completed the building; that he does 
not feel safe in saying whether or not two pages of the letter to which 
his signature is not attached were written by him; thereupon counsel 
for the defendant, over objection offers in evidence said partial let¬ 
ter, dated August 2nd, 1911, and read into the record the following 
extract therefrom; “The carpenters have been paid in full to date. 
The Bonding Company is finishing the building; I am not delaying 
the building. It is all up to them;” that he was finishing the build¬ 
ing under the direction of the Bonding Company and was 
39 disbursing the money with their approval; Mr. Yost was 
the agent of the Bonding Company; that he finished the 
building; at a subsequent session, attorney for defendant produced 
the last page of this letter and the entire letter was thereupon offered 
in evidence. That portion of said letter first produced is as follows: 

Aug. 2, ’ll. 

Your tel. came to hand on Saturday. Your letter on Monday 
and your letter to day. You have been wrongfully and maliciously 
informed. The carpenters have been paid in full to date. The 
Bonding Co. is finishing the building, and I make the payments to 
them. I am not delaying the building. It is all up to them. Un¬ 
less you want me to plunge in to law to force them. But that will 
cause great delay and money. The way I am nursing the Bonding 
Co. along is the best way. Now you say I have your money in hand 
and pay it out. I have been doing that until it is getting low, and 
that is why I am going as carefully as I have been because I think 
it is about time that the Bonding Co. was getting some of their 
money into the work, as there is going to be a shortage on Degges’ 
part of about $800.00 for them to make up, and if 1 am let alone 
I will come near making them do it. I am more than doing the 
work of an architect, also doing the part of a builder very exten¬ 
sively. The flooring that was called for in the specifications was 
sent to the building. It was No. 1 quality and free from knots 
and would have made a fine showing, but your sister was advised 
that you should have birch and maple. She ordered it and agreed 
to pay the difference. It is about laved now and looks very nice. 
But no better than the other would have looked. I am getting tired 
of being annoyed by disinterested parties and Degges says that he 
could not get along with the work on account of being annoyed by 
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the next door neighbors, and his bondsmen say there must he a stop 
to it. I don’t propose to please any one but you and 

and the part subsequently produced, as follows: 

your sister. Others must keep oft*. Please advise them. 
40 Your work is being done good and if necessary will have 
some builders to pass upon it. I don’t propose to pay any 
attention to disinterested parties any longer and it won’t take but a 
little interference by disinterested parties and one or two more let¬ 
ters from you like the one received to day, before I check up to you 
and quit. Then other parties can run the work, and we will see 
where they land. 1 am doing the very best that can be done in the 
matter and should be left alone. You know what it would mean if 
1 quit the job. It would mean this. The Bonding Co. would jump 
at it, and make an excuse to get out because the architect quit. Now 
I am not writing this letter in a fit of humor or am I angry. But 
want this back biting letter writing stopped. I am studying your 
interests in the best way to save you any loss. I wish you would 
tell your sister to make a check to Libbev Bros, for $300.00 on ac- 
count of lumber and mill work. This work is complete and they 
are entitled to it. I have paid them some. But cannot pay them 
any more out of what I have as I have more to pay to the car¬ 
penters and tile men and other workmen. 

Hoping that after you have read this letter, you will feel better 
satisfied and stop receiving letters from disinterested parties and get 
your information from me at any time, that Miss Harney disbursed 
money on his orders after the money she had placed in his hands 
had given out; that he knows Mr. Burkhart, a lawyer; denies that 
he admitted a liability to Miss Harney in the presence of Mr. Burk¬ 
hart, or Mr. George, his associate, for something over $700.00; that 
he did not make such admission in the presence of Mr. Davis or any 
other person; that under the original arrangement with Miss 
Harney, he was to give Mr. Degges orders for his money and was 
not to handle the money in the beginning; that was the under¬ 
standing, but Miss Harney afterwards insisted that he handle the 
monev; that Miss Harney did not send the monev to him because 
he wrote to her the letter telling her that Mr. Degges was 
irresponsible and was lying to her; that he did not write 
such a letter in the first place, the first letter was not that 
that it was to the effect that Degges was young in the busi- 
that he is acquainted with the hand writing of Mary J. 
Harney; over objection of counsel for plaintiffs, admits that 
“through misrepresentations and mistake of the books, where I 
found I had overpaid afterwards.” he paid Miss Harney $200.00 l. 
denies that in the presence of Mr. E. T. Davis he stated to Misl 
Harney’s attorney that if he owed Miss Harney, any money 
would raise it on some property owned by him in Maryland; that 
he said this, if he owed any money to any one and did not have it 
on hand he could raise it in Maryland; subject to some objection he 
testified that he knew Mr. Van Senden, a money broker; that he 
does not know whether or not out of the first moneys received from 
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Miss Harney, he paid to Van Senden $100.00; that he was ac¬ 
customed to go to him to cash foreign checks, not paying him any 
money; that at that time he had not to his knowledge any account 
with Van Senden; that he paid Van Senden money on orders from 
Mr. Degges and Yost where lie advanced money to conduct the 
work; that counsel for Miss Ilarney has these orders in his posses¬ 
sion ; 

“Mr. Kobeson : Now, Mr. Haller, 1 shall protest against your 
making that statement, unless you say that you delivered them to 
me, or that you know some one else delivered them to me. and I 
say now that I have no such orders in my possession. 

Mr. Mackall: 1 object to counsel arguing with the witness.” 

that he did not pay any of Miss Harney’s money to Van Senden on 
Degges’ account without Degges* knowledge; that there was a gar¬ 
nishment served on him in a suit by Van Senden against Degges 
attaching something like $800.00 but never knew there was any 
difference between Miss Harnev and himself at that time; denies 
that he went to Van Senden and suggested that he issue the said 
garnishment; defies any man to say that and prove it; does 
42 not know whether or not he advised Miss Harney’s attorney 
about this garnishment; that about the day before the gar¬ 
nishment was due, the last day of grace he had, he spoke to him 
about it and told him to pay it, and asked what would become of 
him; that he found he would either have a judgment against him 
or would be held for contempt, and he paid the money; subject to 
same objection on the part of counsel for plaintiffs, namely, that 
evidence was immaterial, irrelevant and incompetent and in no way 
binding on the plaintiffs, he further testified as follows: 

“Q, At that time, did you or did you not tell me that there was 
a plumber’s bill or a hardware bill or a bill of some other material 
man, for about the sum of three hundred dollars, and that the 
money should be applied to the payment of that bill? 

Mr. Mackall: Make the same objection. 

A. Those bills were not due at that time. 

Q. Why were they not due? A. The work was not completed 
nor half completed. 

Q. Had you not given your individual note to that plumber or 
hardware man or other material man, (I have forgotten which he 
was) for three hundred dollars- 

Mr. Mackall: Same objection. 

Q. Or thereabouts? A. At the suggestion of Miss Harney, who 
was present at that time and wanted to give this man positive as¬ 
surance that when his work was done he would get his money, and 
the suggestion was that 1 give the note, and 1 did. 

Q, How did you sign the note? A. Well, the note will speak for 
itself. I do not know how I signed it. 

Q. You do not remember? A. No, I do not know how I signed 
it, whether I signed it myself as her agent or how, but she was 
present and requested it to be done. 

4—2563a 
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Q. Well, if you did not owe Miss Harney, why should you 
have signed the note as an individual and not as her agent? 
A. As her builder, her architect and her friend, and upon request 
of her to do it. I loaned Miss Ilarney money at different times in 
small amount. 1 paid the lire insurance and such things. Did 
it as a friend. 

Q. Didn’t you have money of hers in your hands at that time, 
when vou made these payments? A. Have money in my hands? 

Q. Didn’t you have money of Miss Harney’s in your hands at 
the time you made those payments? A. 1 may have had and may 
not have had. 

Q. Well, if you had her money in your hand at that time, suffi¬ 
cient to make those payments, and made the payments, then you 
did not loan the money to her, did you? A. But those payments 
were not due at that time, the plumbing work was not half done. 
The hardware was not furnished,—none of it. 

Q. Did you or did you not assist Mr. Degges in making out the 
itemized order or statement of material to Libbey Brothers for the 
lumber? A. 1 don’t know whether 1 did or not. I give Mr. Libbey 
the list but Mr. Degges submitted it to me first; that is the way it 
was. 

Q. Did you know at the time that there was no order in there for 
the material for the stairway? A. I had no right to know. 

Q. You are an architect and you know what material was neces¬ 
sary to go into a stairway. Do you still say you had no right to 
know? 


Mr. Mackall: Same objection; immaterial and irrelevant. 

A. At that time I had no right to question Mr. Degges’ list of 
material. 

44 Q. Did Miss Harney ever send you any money or offer to 

send you any until vou wrote her this letter about Mr. 
Degges? 

Mr. Mackall: Same objection, immaterial and irrelevant. 


A. I don’t know whether she did or not. 

Q. You said in your examination in chief that there was a time 
when Mr. Degges ceased work on this building and that he did not 
renew the work. Have vou anv wish to change that answer? A. 
No. 


Q. In your examination in chief you said that Miss Harney used 
to meet you every day while you were trimming the house out, and 
that she lived next door. I will ask you if Miss Harney was not 
absent during almost the entire time this building was in course of 
construction? A. Miss Harney was there quite awhile during thl 
trimming out of this building. 

Q. You said that she saw you there constantly on the work? A: 
During the time she was here. 

Q. You don’t mean, then, that she saw you constantly on the work 
from the time you began the construction of the building until its 
completion? A. I do not. 

Q. You stated that she knew from whom the material was com- 
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ing, and the different people who were furnishing material on that 
job. Have you any wish to change that answer? A. No, sir. 

Q. Do you not know that T had to come to you to find the names 
of the men who had furnished the material that went into the con¬ 
struction of that house? A. That is natural. That may have been. 
You were not on the job at all until the end of it. 

45 Q. I mean when Miss Harney was here? A. That all may 
be. I don’t know how she kept her correspondence, letters 

or books or anything. 

Q, Your answer in chief was that Miss Harney was almost daily 
on the work. Now that would indicate to me that she was there 
from the time you began the building until the end? A. No, sir. 

Mr. Mackall: I object to Counsel arguing with the witness. 

Q. Then that is not what you meant to say? A. I meant that 
during the trimming out, for a month or more, while this lumber 
of Mr. Libbey’s was being ordered and brought on this building and 
used in this building. 

Q. You stated that Miss Harney gave Mr. Davis (referring no 
doubt to Mr. E. T. Davis) the power to act for her during the time 
of her absence? A. As my assistant. 

Q. Did you ever see any |K>wer of attorney given to Mr. Davis 
by Miss Harney? A. Not until after the job was finished. Then 
he exhibited a letter in vour office one day. He savs he had writ- 
ten authority from her; I did not read the letter. 

Q. How do you know he exhibited such letter to me? A. I took 
his word for it at that time. 

Q. What you mean to say now is, that Mr. Davis stated that she 
had given him authority? A. She told me in person, herself. 

Q. What changes did Mr. Davis ever order in that building be¬ 
sides the change of the bottom floor from pine to maple, and the 
stairway? A. He changed the flooring from pine to maple; he 
changed some parts of the stairway; he made additions to the grills; 
he changed the flint locks in the building; he changed the construc¬ 
tion of the china closet; he changed the coping for the uprights to 
oriole window top. 

46 Q. To all of those except the change in the stairway you 
had agreed, did you not? A. Some I did and some I did not. 

Some changes I did not know they were made at the time. I asked 
for the floor and Miss Harney advised that. 

Q. At the time the pine floor was contracted for on the first floor, 
was it not understood between Mr. Libbey and Miss Harney that she 
could make the change to a maple floor for an additional sum of 
money? A. I have no knowledge of any such arrangement. Mr 
Libbev will have to answer for that.” 

t/ 

that Mr. Degges was not on the work at the time that the material 
for the stairwav was ordered and delivered. 

Nicholas T. Haller, recalled for further cross-examination, tes¬ 
tified over objection of counsel for plaintiff-: 

“A. Mr. Stewart wanted his money, said he could not buy his 
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material; but his work was not half clone, and under agreement of 
Miss Harney and I, we give him a note for three hundred dollars. 

Q. You say that Mr. Stewart’s work was not half done? A. No. 
sir. 

Q. And that “Miss Harney and T gave him our note for three 
hundred dollars. I want to ask you if Miss Harney ever signed 
that note? A. I did not say that, Mr. Robeson. I did not say Miss 
Harney’s note; I said I made the note. 

Q. Hid you not say just now that though Stewart’s work was not 
half-done “Miss Harney and 1 signed the note to Stewart”? 

Mr. Mackall: Object to the question. 

The Witness: No. 

The question was thereupon read to the witness, at request of 
Counsel. 

The M itness : I mean to change that. I give him my note.” 

47 witness identified the contract between Mary J. Harney 
and James R. Degges providing for the building of house 
for $3450.00; that he did not make the statement that he was the 
builder under this contract; that he made the statement that when 
Mr. Degges left the contract, that Miss Harney commissioned him as 
the builder to finish the work; that he made the statement that he 
completed the building; that he did the work by Miss Harney’s di¬ 
rections as builder and as architect; that when he notified Miss 
Harney she instructed him to notify the Bonding Company and gave 
them a certain length of time to come forward; that they did not 
show much of a disposition and Miss Harney wrote him letters that 
>he must have her house finished; that he saw the Bonding Company 
t e, t 1 1 lii m to go ahead and finish the house and they would 
approve payments; that the agents of the Bonding Company told 
him to go ahead and finish the building; that in completing the 
building he had the authority and direction of Miss Harney and 
also the authority and direction of the agent of the Bonding Com¬ 
pany; that he paid the insurance; that she (Miss Harney) told him 
to pay it and charge it to her; admits his letter to Miss Harney at 
the bottom of which was written these words: “Don’t send check for 
policy; I paid out of money on hand.”; admits that he wrote the 
letter of January 8, 1912, to Miss Harney: Thereupon Counsel for 
the defendant- read into the record the letter referred to: “Washing¬ 
ton. D. C. Jan. 8. 12. Miss Marv .T. Harney. Please Miss: I am 
sorry that Mr. Robson ask- you to go out of the room while he and 
1 were talking over your matters. 1 know he did it only in a fit of 
humor. That he is a gentleman is undisputed. As you could not 
hear what we had to say T will write it to you. “He said he would 
file a complaint against me. 1 said T would immediately thereafter 
file one of the same kind against you and follow it up with a twenty? 
five thousand dollar damage suit against you which would keep you 
in Court the balance of your life. My advice to you is to go slow in 
this matter, as 1 am acting under legal advice and am not a lamb. 
But one that will contend for his rights. In this matter there is no 
loss to von as the Bonding Company will have it all to pay. I hope 
that you will not make a hostile witness out of me when vour case 
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comes up against the Bonding Company. This is all that they are 
tryingfor. I am not writing to reach you behind Mr. Robeson’s back. 
But because he ask- you out of the room while we were talking. I 
know that he did it out of gentlemanly respect for you. Please 
show him this letter. Respt. Mr. Haller Archt. Go slow vfc keep 
out of Court.” 

“Q. Mr. ITaller, I asked you yesterday whether you had 

48 ever signed any contract as agent for Miss Harney except the 
single acceptance on Degges’ order. You said that you had 

done so, T asked you to name an instance. You replied that you 
would name it when the order was shown you. T answered that T 
had no such order and I repeat the question. Hid you ever, at any 
time in your life, sign an order or an agreement as the agent for 
Mary J. Harney?” 

After plaintiffs’ objections witness answered 

“A. I signed Mr. Libbev’s order as agent, and I cannot say of the 
others unless you produce the orders.” 

thereupon counsel for the defendant- read into the record the follow¬ 
ing extract from the letter of witness to Miss Harney dated August 
2, 1911; ‘‘You know what it would mean if 1 quit the job. It would 
mean this: the Bonding Company would jump at it and make an 
excuse to get out because the architect quit.”; thereupon counsel for 
the defendant-, subject to the objection of counsel for plaintiffs, 
offered in evidence a number of letters written by the witness to the 
defendant, Mary J. Harney; 

“A. My statement in the letter of March 3, 1911. of the figures 
given by me payable out of Miss Harney’s money had been endorsed 
by the contractor was not true as to all the figures. My statement in 
one of these letters that I had protected interest of my patrons in 
the thousands of houses handled by me in the last twenty five years 
is true. I have handled thousands of houses.” 

“Q. Did you charge Mr. Degges anything for securing this con¬ 
tract from Miss Harney? 

Mr. Mackall: I object to this question as immaterial and irrele¬ 
vant. 

A. No, sir. 

Q. I repeat the question; and ask you if you charged Mr. Degges 
$100 when the contract was secured with Miss Harney? A. I have 
no such knowledge. If I did, receipts would show for it or 
figures. 

49 Q, Mr. Haller, if you got this contract for Degges and took 
$100 and put it in your pocket, would you, or would you not 

remember it? A. I think I would. 

Q. Did you do it? A. I don’t think 1 did.” 

that Degges did not request him to make an unfair statement under 
the contract with Miss Harney: his attention being called to a state¬ 
ment in a letter of August 15, 1911, “the Bonding Company is finish¬ 
ing your house and I have paid the bills up to this time”, and there 
being previous testimony in this case that he himself had finished 
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the house, upon being asked which of the statements is correct, 
answers: “I made that statement upon the grounds that I was doing 
the work and the bills were being approved by the Bonding Com¬ 
pany.”; his attention being called to his letter addressed to Miss Har¬ 
ney’s attorney in this case, dated January 4, 1911, he was asked “if 
that was not your apology to me for not paying to Miss Harney the 
amount you agreed to pay her in the office of Mr. Burkhart in the 
Corcoran Building?” 

“A. It was no apology; it was simply because I had not the state¬ 
ments that you were asking for and waiting for, of the disburse¬ 
ments. It was not that I owed Miss Harnev any money; Miss liar- 
ney owes me three hundred dollars to day.” 

“Q I have re-exhibited to you the numerous letters filed as Ex¬ 
hibits “I” and “K”, and I wish to ask you if you signed any one of 
those letters as the agent of Miss Harney?” “A. No, it is not cus¬ 
tomary in architectural work. Just sign my name Architect.” 


that in a statement rendered to Miss Harney’s attorney lie credited 
her with $3000.00; that this included the $100.00 for plans and 
specifications and $100.00 for supervision; that lie had no written 
contract; 

“A. Architects do not have written contracts.” 


50 that some disbursements were made by check and others not, 
that as a general thing he paid by check but there were some 
bills he just paid and took receipts and sent the receipts to her; 
referring to the statements of account rendered by witness to Miss 
Harney’s attorney, says that fee charged to Degges for mill work 
$25.00 was authorized by Degges; that fee charged to Degges for 
brick work $25.00 was authorized by Degges; 

“Q. That money you charged to Mr. Degges was Miss Harney’s 
money, of course? A. No, sir; it was out of Mr. Degges’ payments 
when they were due. 

Q. Was there anything due Mr. Degges on March 18th before he 
had gotten his mill work? A. Mr. Degges had his cellar dug out, 
brick work going up. 

Q. \V as there more due to him on the next day when you charged 

' 4_ V O 

him $25.00 on account of the brick work? A. There was. 

Q. I obserye that you charged on March 11th, for survey and 
building permits to Degges $25.00. and I ask you whether that is 
the obligation of the owner or the contractor? A. That money Mr. 
Degges allowed to be paid out of money due him, and it is customary, 
too. 

Q. Was there anything due to Mr. Degges then? A. Whenever 
any money was charged to Mr. Hegges it was due to Mr. Degges. 

Q. I ask you whether on the 11th day of March, when you took 
out the survey and building permitvS, before any work had been done 
by Mr. Degges, there was anything due him? 

Mr. Mackall: Mr. Robeson, I rather think that unless you agree 
that all this testimony touching the accounting between Miss Harney 
and the witness shall be at your expense, regardless of the event of 
this suit, that perhaps it is my duty to certify to the Court the ques- 
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tion as to whether you shall be permitted to pursue this line 

51 of examination. 

Mr. Robeson : Mr. Mackall, I will say to you frankly that 
there is a question about it, but you put the witness on the stand 
here; 1 am testing the witness’ recollection, in the first place. Of 
course 1 have a right to do that at your expense. I also am consid¬ 
ering his relations with Miss Harney. I claim that we paid all the 
money that we agreed to pay for the erection of this building except 
$67.00, small amount, before Mr. Libbey gave his notice of a lien. 
Now if Mr. Haller had any authority as Miss Harney’s agent or other¬ 
wise to accept an order in Libbey’s favor, long before the house was 
under way, for nearly a thousand dollars, Miss Harney has to be pro¬ 
tected in this matter. 1 am entirely willing to submit this question 
with you to the Judge at Chambers or anywhere else. I do say to 
you that 1 have question in my mind about it, and I am being en¬ 
tirely frank with you. 

Mr. Mackall: In this connection 1 would like to ask Counsel 
how much more of this sort of evidence he expects to take, and as I 
understand it Counsel assures me there is very little more? 

Mr. Robeson: Verv little more. You may be sure 1 won’t im- 
pose on you. 

(The question was thereupon read to the witness.) 

A. The moment Mr. Degges ordered a survey and permit, that 
amount of money that he paid out was due him, because the money 
was spent on account of that house. 

Q. And do you say that the costs of the survey and permit are paid 
by the owner and not by the contractor? A. It is charged up to 
the contractor in the long run there as money having been disbursed. 

Q. You have charged Mr. Degges on the 23rd day of June with 
$25.00 paid to plasterer, by his direction? 

Mr. Mackall: Same objection. 

Q. Was that a fee to you? A. That was a bonus, yes sir. 

52 Q. You have charged a builder’s commission of $172.00. 

Is it the custom and practice in the District for architects to 

charge for the preparation of plans and specifications, the supervision 
of the erection of the building, and at the same time a builder’s 
commission? A. When the architect performs the duty of the 
builder in addition to his architectural work, he is entitled to the 
builder’s commission. That is very customary. 

Q. In this statement originally submitted to me, being on page 4, 
you make a charge as “financial custodian and disbursing clerk at 
$50.00 per month, six months, $300.00." A. That has all been cor¬ 
rected. 

Q. Is that the custom and practice among architects in the Dis¬ 
trict? A. When they are compelled to finish work and employ dis¬ 
bursing officers or clerks or anything like that. That is the custom. 
But that charge has been changed. 

Q. On the very last page of this Exhibit you say: “There are 
still several bills for which I am held responsible that are unpaid 
and which I guaranteed. The right is reserved to review the above 
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account bv myself.’’ This note was addressed to me. Am I to un- 
derstand from that statement that you yourself guaranteed the pay¬ 
ment of certain other hills for material or labor in the construction 
of this house? A. Not personally. Only as Miss Harney’s agent. 

Q. I exhibit to you bond of the Pacific Coast Casualty Company 
agreeing that it should be bound in the sum of two thousand dol¬ 
lars, to Mary J. Harney, for the proper construction of her building 
by James R. Degges, and I ask you if you are familiar with that 
bond? A. Yes, sir. 

Mr. Robeson: This bond is offered in evidence, but by consent 
of Counsel the same is retained bv defendant’s Counsel, and 
53 is to be produced upon the demand of Plaintiff’s Counsel at 
the hearing of the cause. 

Q. I hand you a letter written from Washington on February 17. 
1911, to Miss Mary .J. Harney, and signed with your name (evi¬ 
dently not in vour handwriting), and I ask you if that was an- 
thorized to be written and sent bv vou? A. Yes, sir. 

Q. In this letter of February 17/11 you inquire of Miss Harney, 
“We have begun the work. How will we arrange about payments; 
where shall I send the certificate? Please let me have this informa¬ 
tion at vour earliest convenience." And l ask you if at that time 
there had been any understanding or arrangement whatever that 
Miss Harney was to make her payments through you or otherwise 
except upon your certificates? 

Mr. Mackall: We object to the question as immaterial and ir¬ 
relevant. 

A. Only on certificate. 

Mr. Robeson : 1 offer this in evidence and ask the Examiner to 
mark this paper “Exhibit M.” 


Redirect examination: 

That “Exhibit L" was a statement of disbursements made by him 
on account of Miss Harney for the construction of this building; 
that he furnished that statement to Mr. Robeson as Miss Harney’s 
attorney as directed by her; that Miss Harney sent him all the 
money that he disbursed on this house and that statement represents 
the manner in which he disbursed it. 


Recross-examination: 

That the statements show he disbursed to Mr. Degges or his sub¬ 
contractors $2,853.54 up to that time; that he did not pay $2,800.00 
direct to Mr. Degges to pay out on account of Miss Harney’s house; 
that he paid on account of the house every j>enny set forth in that 
statement and there is another statement following this; that there 
was another statement after that submitted to Counsel; that 
54 a part of the payments claimed in his account with Miss 
Harnev were made direct to the various material men work- 

ft/ 

ing on this building; that Miss Harney never qestioned or objected 
to his doing this, on the contrary advocated it. 
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Due service of t-lie notice of mechanics’ lien by the plaintiffs was 
admitted by attorney for the defendant, Mary J. Harney, and said 
notice of lien is in the words and figures following, to wit:— 


Supreme Court of the District of Columbia. 

No. 6319. 

Francis B. and John E. Lib bey. Copartners, 'trading as Libbey 

Brothers, Claimants, 
vs. 

Mary J. Harney, Owner. 

Notice of Lien. 

Notice of hereby given that we intend to hold a mechanics’ lien 
upon and against the interest of Mary J. Harney, as owner, in and 
to the following described land and premises, to wit:—Lot Num¬ 
bered Nine (9), in block or square numbered thirty-nine hundred 
and thirty four (3934), located in that portion of the County of 
Washington, D. C., known as Brookland, being premises No. 1214 
Girard Street, situate in the County of Washington, in the District 
of Columbia, and the building thereon, for the sum of Seven Hun¬ 
dred and Forty-six and 62/100 Dollars, ($746.62), with interest 
from September 20th, 1911, being amount due to us for labor upon 
and materials (lumber and mill work), furnished for the construc¬ 
tion of said building under and by virtue of contracts with you 
through your agents. 

LIBBEY BROS.. Claimant -. 

By FRANCIS B. LIBBEY. 

B. D. BOTELER, 

I). S. MACKALL, 

Att’ys for Claimant-. 

55 There being no dispute as to the items and charges there¬ 

fore of Libbey s itemized bill, being Ex. “A v filed with the 
original bill, it is abbreviated for the purposes of this appeal as 
follows:— 


5—2563a 

\ 
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“Bill of Lumber <Sc Mill Work Furnished Mary J. Harney for Con¬ 
struction of Iler Residence on the Property Descnbed in These 
Proceedings. 


1911. 
M’ch 6. 

a n 


“ 10 . 
“ 14. 

“ 16. 

a n 

“ 21 . 


Apr. 18. 

u u 


“ 20 . 


May 20. 

n u 

u it 


June 

<< 


n 

July 

a 

Aug. 

ll 

a 

Sep. 


1 . 

20 . 

26 . 

28 . 

26. 

28. 

15. 

18. 

24. 

20 . 


May 10. 


To lumber and mill work. 47.55 


i i 

ll 

i i 

i i 

ll 

. 101.25 

n 

ll 

i i 

u 

ll 

. 71.18 

u 

ll 

u 

i i 

ii 

. 133.84 

ll 

ll 

n 

a 

a 

. 21.50 

n 

i i 

ii 

ii 

n 

. 25.25 

it 

i i 

ii 

ii 

ii 

. 29.25 

u 

ll 

i i 

ii 

ii 

. 9.75 

ll 

ll 

n 

ii 

ii 

. 5.21 

i t 

ll 

a 

i i 

ii 

. 76.50 

ll 

ll 

a 

i i 

i i 

. 2.59 

a 

ll 

a 

i i 

ti 

. 14.98 

u 

ll 

ii 

i i 

u 

. 10.72 

a 

ll 

a 

i 4 

u 

. 7.30 

a 

ll 

ii 

a 

n 

. 15.68 

n 

ll 

ii 

ii 

ii 

. 10.25 

n 

ll 

u 

i i 

n 

. 1.00 

u 

ll 

a 

ii 

it 

. 82.30 

n 

ll 

k i 

i 4 

n 

. 131.54 

n 

ll 

4 i 

i i 

u 

. 26.81 

i i 

ll 

ii 

i i 

ii 

. 7.58 

u 

ll 

it 

li 

u 

. 51.00 

ii 

ii 

ll 

ll 

ii 

. 2.98 

ii 

ll 

ll 

ll 

ii 

. 2.01 

a 

ll 

it 

ll 

ii 

. 72.39 

ll 

ll 

a 

li 

u 

. 36.21 


$996.62 

By paid on account. 250.00 

Balance due. $746.62 


56 Defendant's Evidence. # 

James R. Degges, testified that be was the person who contracted 
with Miss Harney for the dwelling; that he had gone over the state¬ 
ments rendered by Haller to Miss Harney’s attorney; that said state¬ 
ment is a correct statement of amounts paid to him or for his account 
by Haller. 

Cross-examination: 

That Mr. Haller was the architect of the building and he looked 
to him for his money; that all payments made on account of his 
contract were made to him or his material men by Haller; that he 
did not know who took charge after he left; that he never saw Haller 
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on work after he went back; that Mr. Davis seemed to be handling 
affairs; that he paid him for time he put on job (Degges after aban¬ 
doning work under his contract worked two or three days on the job 
as a carpenter merely). 

Mary J. Harney, the defendant, testified that her residence was 
completed November 20, 1911: that Haller was the architect; that 
the contract with him was not in writing; that he was to draw the 
plans for $100.00; that she was to send checks on the receipt of his 
certificates; that she did not know who was to be the contractor until 
the plans were prepared; that the plans were sent to her in Texas; 
that upon being advised that the contractor was young and inex¬ 
perienced and incapable of financing the work, and that she should 
make her checks payable to Haller, she did so; she made no pay¬ 
ments directly to Degges. 

“Q. Did you ever, verbally or in writing, authorize Mr. Haller 
to do or perform any service for you except those you have detailed, 
namely, the preparation of the plans and the distribution of the 
money to Mr. Degges? 

By Mr. Mackall: I object to the question as leading. 

A. I did not. As near as I can remember, T made no request to 
do anything for me in that respect. 

57 Q. Did you ever make Mr. Haller your agent to vary the 

terms of your contract with Mr. Degges or Mr. Libbey, or Mr. 
Anybody else? 

Mr. Mackall: 1 object to the question as leading and as also 
asking a question to decide the very thing that the Court is to de¬ 
cide. 

A. I did not.” 


Here it was stipulated that certain papers marked “Defendant’s 
Exhibit A” should be considered as proved and admitted in evi¬ 


dence, subject to plaintiffs' objection that they are immateri 
evant, and not binding in any way upon the plaintiffs. 


al, irrel- 
This ex¬ 


hibit comprises sixty-one separate papers, each identified by the Ex¬ 
aminer’s initials, and show the payment of $1216.17 by Miss Harney 
prior to the giving of notice of lien. Witness herself complied the 
Exhibit just referred to. 


Plaintiffs’ Counsel asked the purpose of the Exhibit, and Defend¬ 
ant’s Counsel stated that it was to show that more than the contract 


price of the building had been paid before plaintiffs gave their no¬ 
tice of intention to claim a lien; whereupon plaintiffs objected that 
they were immaterial and irrelevant. 

Defendant’s counsel thereupon accurately described to the defend¬ 
ant the order given by Degges to Haller in Libbey’s favor, and its 
acceptance by Haller as “Agent for Mary J. Harney” and was asked 
whether Haller was ever authorized by her so to sign himself, to 
which she replied “No, he never was;” that after Degges ceased work 
on the building Mr. E. T. Davis took charge of it; that to complete 
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the building Mr. Davis paid out for her $979.60 and she paid him 
a commission of $70. 

Cross-examination: 

That after having been advised that Degges was not responsible 
she sent the money to Haller in order that he might see that all hills 
were paid, and she looked to Haller to see that all hills were paid 
because he had her money; shown an order addressed to 

58 Haller as agent by Degges to pay one R. L. W hite a small 
sum which was approved by Haller as architect, upon being 

asked if she paid that, she replied that it was paid by her sister dur¬ 
ing her absence and that she approved of it; that all the orders in 
Exhibit A. addressed to or approved by Haller were paid bv her or 
by her direction, as well as those orders addressed to Mr. Davis as 
her agent; that the $250.00 paid to Libbey Bros, was paid to them 
bv Haller out of her monev and charged bv Haller to her account. 

“Q. You knew then that you were purchasing material from 
Libbey Bros.? A. "Well, wait just one moment. That was before 
T came home in June and T didn’t know the names of the parties to 
whom Mr. Haller was paying out my money, and 1 can’t say that T 
knew it was to the lumber people or not. I can’t recall that T knew 
whether Mr. Haller ever wrote the name of Libbey in any of his 
letters. 

Q. Well you knew that Mr. Davis was buying lumber to complete 
your house? A. Well the lumber was all engaged—at least most 
of it was engaged before Mr. Davis took charge. 

Q. How do you know that? A. T knew when 1 was at home 
that the lumber had been engaged. 

Q. Then before Mr. Davis took charge you did know this lumber 
had been engaged? A. I knew it had l>een engaged from Libbey 
Bros. I was then home. When I was a wav T don’t think the name 
was mentioned. 

Q. But Mr. Haller did tell you that he had engaged the lumber 
from Mr. Libbey? A. He did. No, that was while T was at home 
in June. 

Q. And you left Mr. Davis in charge of the completion of the 
building. Ts that correct? A. No. I didn’t leave him in charge of 
the completion of the building before T left. T left on July 

59 7th and it was along in August before Mr. Davis started in 
to look after the completion of the house after it had been 

abandoned by Mr. Degges. T wrote to him to take charge of the 
house.” 

That she furnished him money from time to time to finish the 
house; that lie was authorized to receive materials and pay for them : 
but that the lumber was all delivered before that; that she is pretty 
sure it was all ordered and delivered before that; that Mr. Davis 
receipt- for the lumber, but that was before he was in charge; that 
she gave him authority to receipt for the material and to look after 
things for her; that subsequently when the building was abandoned 
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by the contractor she gave him full charge; that she thinks Davis 
did not order the stair material; that she was not there when the 
stair material was delivered and does not know who received it; that 
according to the account rendered to her she knew that only $250.00 
had been paid on the lumber bill and that there was a balance due; 

“Q. And you knew that the lumber had been ordered in the early 
part of the construction of the house? A. The most of the trim¬ 
ming was ordered during the month of June when T was there; 
that is, it was delivered during the month of June when I was there. 

Q. And you knew that lumber came there and went into that 
house? A. Yes, I did. 

Q. And vou had not paid all those bills at that time had vou? 
A. No. 

Q. As a matter of fact you had not paid all the bills? A. No, I 
had not paid all the bills because everything was not done. 

Q. So that notwithstanding the fact that there was money due 
Mr. Libbey you went ahead and paid other bills and left him out? 

A. No, up to that time the money in Mr. Haller’s hands had 

60 not been used up to September, or up to the 23rd of August 

Mr. Haller still had monev in his hands of mine and T wrote 

«/ 

to him to pay bills that were then due. and Haller had money in 
his hands belonging to me. 

Q. Rut as a matter of fact vou knew that this lumber had been 
ordered from Mr. Libbev in the earlv part of the construction of this 
building before you had paid out any considerable sum of money? 
A. Yes, but the money was in Mr. Haller’s hands. 

Q. I understand that, but as a matter of fact you knew that this 
order had been placed with Mr. Libbey for this lumber long before 
you had paid out any considerable sum on account of the construc¬ 
tion of this building? A. I had paid out a considerable sum of 
money- 

Q. Yes to Mr. Haller, but you had not paid any considerable 
sum of money except to Mr. Haller? A. No. 

Q. And you relied and trusted to him to see that these bills had 
been paid? A. Yes, up to that time there were $3000 paid into 
Mr. Haller’s hands. 

Q. Up to what time? A. Up to June 1st. Well it might be up 
to June 10th. 

Q. Then you came back in June? A. Yes. 

Q. And while you were here Mr. Libbey continued to furnish 
lumber for that house? A. He did. 

Q. He furnished the dressed lumber? A. Most of the lumber 
for trimming came while T was here. That was in June. 

Q. And that was never paid for? A. No, I did not expect to pay 
for it when Haller had my money. 

61 Redirect examination : 

That she never paid anything direct to Mr. Libbey; whatever 
was paid him, was paid through Haller or her sister up to her return 
in October, when she commenced paying her own bills; that Davis 
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was he- next door neighbor; that the families are friendly and he 
took a great interest in her house; 

“Q. Did you ever y specifically authorize Mr. Davis to receive and 
receipt for supplies and material sent out to the building?'’ 

Objection that the question is leading. 

“A. Well now in reply to that question l must modify my state¬ 
ment in this respect. I was not at home that afternoon and conse¬ 
quently 1 could not receipt for those bills and in my absence Mr. 
Davis receipted for them—for the bills for the lumber and when I 
returned Mr. Davis said the lumber had come and he receipted for 
them. 1 will have to say as to that receipt that it was simply that 
afternoon when 1 was absent, as near as T can remember it. 


Mr. Robeson: I will state to counsel that it is admitted that Miss 
Harney ratifies and confirms Mr. Davis’ action in receiving and re¬ 
ceipting for this lumber and any other material. 




Recross-examination: 

That she had no reason for thinking this lumber did not come 
from Libbey’s; that Mr. Davis said so; 

It was here stipulated that eighteen letters and two telegrams from 
Miss Ih trney to Haller should be received in evidence for the plain¬ 
tiff and marked “Exhibit B2 . 


X. T. Haller testified that he is the same jierson who was called 
as a witness for the plaintiff; that Miss Harney remitted to him alto¬ 
gether $3000.00; that he prepared a statement of the amounts paid 
out by him to or for Degges which he had before him. 

62 It was here admitted that Haller had made the payments 

for which he had produced checks. There were certain items 
for which he did not give checks. As to these he testified that pay¬ 
ments of $10. on March 6th and $20. on March 7th, were paid in 
cash to Degges; that $25. was paid in cash for survey and building 
permit; that two items of March 25th of $25.00 each were fees for 
securing Mill work and brick work which Degges was unable to get; 
that an item of $15 for builder’s risk was paid in cash; that an item 
of $8 on June 3rd was paid in cash to Degges, a laborer; that 
an item of $25.00 June 23rd was a fee for securing the plas¬ 
tering which Degges could not himself secure. All the other 
items in the list for which no checks were given he testified were paid 
by him in cash. The itemized statement is filed as Exhibit A, 
X. T. H. The witness said further that this does not comprise all 
the payments; that $300.00 was attached in his hands which he paid 
with Degges’ consent; that there were other payments which he can¬ 
not state until he finds a statement of them approved by Degges him¬ 
self, and which he will produce; that when Degges abandoned his 
contract, the work entirely ceased; that he does not know of Degges 
ever y going back there to work on the building. 
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Cross-examination: 


“Q. Mr. Haller, I understand you to state that payments repre¬ 
sented by this statement made by you to Degges and others were 
made on behalf of Miss Harney, the defendant, as her agent? A. 
On account of the building, yes sir. 

Mr. Robeson : I object to this question as not being proper cross- 
examination. Witness has not stated in this examination that he was 
Miss Harney’s agent and that term is put into his mouth by the 
question of the Attorney. 

Q. On account of the building and as her agent? A. I was rep¬ 
resenting her there, yes sir, as her representative and agent, yes sir. 

Q. You made them as her agent? A. I was acting there 
63 for the whole business, Degges and all, yes sir. 

Q. Well you were paying out Miss Harney’s money and 
as her representative and agent? A. Well I had to be her representa¬ 
tive, yes sir.” 


that he could not fix the date when Degges stopped work; that he 
believes that a considerable portion of Libbey’s bill was for addi¬ 
tional material, including stairs etc.; that a considerable portion of 
it was furnished after Degges stopped work; that the material for 
the stairway was not included in Libbey’s original estimate but was 
ordered after Degges had left the job; that he ordered some and Mr. 
Davis ordered some; that he and Davis were both engaged in finish¬ 
ing the house; that he took charge and Davis was his assistant; that 
he ordered the material from Libbey Bros, in that capacity. 


Redirect examination: 

That the work to which plaintiff’s counsel referred, the stair work, 
was within the scope of Degges’ contract; that when that work was 
done it was to be charged to Mr. Degges; that all the extra work 
done on that house, after Degges abandoned it, by me, was included 
in Degges’ contract, and was to have been performed by him; that 
because this stairway and the remaining work was not included in 
Degges’ itemized statement to Libbey, it was not included in the 
order that Degges gave to Libbey; that in making payments he was 
governed by well established rules; that all payments for labor and 
material were made on estimate as the work progressed; that he made 
no over-payments at any time to Degges. 


Mary J. Harney, recalled: 

“By Mr. Robeson: 

Before proceeding with the examination of this witness, I desire 
to call the attention of the attorney for the plaintiffs to a statement 
made by me on page 22 of Mr. Libbey’s deposition being in 
64 these words— 

Tf Libbey is entitled to anything, he is entitled to what he 
claims;’ and to say that it was my purpose in the statement only to 
say that Mr. Libbey’s account was in no particular disputed. 1 now 
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wish to make it clear if it is not made clear otherwise in the progress 
of the testimoney, that I deny any right upon Mr. Libbey’s part to 
recover anything in this action, but l>elieve the account presented by 
him to be entirely correct. 

By Mr. Mackall: 

V 

I understood counsel to mean just what he said—namely, that if 
Mr. Libbey was entitled to recover anything he was entitled to recover 
the full amount. Of course I understood that counsel denied he was 
entitled to recover anything.” 

that there was no discussion in her hearing in Mr. Robeson’s office 
when Libbey and others were present, as to whether Haller was her 
agent; that Haller did not complete her building; that she was away 
and left the money with her sister; that directions that Davis should 
finish her building were her own. that she never suggested to 
Ilaller the giving of a note to the plumber; that she had no connec¬ 
tion with the transaction; that when she returned to her home in 
June the plumber called upon her and she learned for the first time 
that a note had been given for the bill; that she never had seen any 
orders addressed to Haller for money to be paid on her contract ac¬ 
cepted by Ilaller as agent, except this Libbey order; that upon ref¬ 
erence to the sixty one papers exhibited with her deposition, being 
receipted bills or checks, she had carefully itemized and ascertained 
their total to be $1*216.17; that the flooring was changed from pine 
to maple by her direction; that when she stated heretofore that she 
had given Davis authority to receipt for material she did not refer 

to any general direction; that he was not her agent then ; that 
65 she was simply out that afternoon and asked him if in her 

absence he would receipt those bills; that at the time she 
was paying various bills to secure material and labor for her house; 
that she had money in Haller’s hands; that there is money in his 
hands now given him for the purpose of making these payments; 
that in making payments to other workmen or for material, she had 
no purpose to defeat Libbey but she wanted her house finished; that 
she could not get that done without paying for material and labor; 
that Haller never made her any estimates of the work; that Libbey 
never asked her to make him a payment up to the time she made 
these payments shown by “Exhibit A’’; that she never knew Libbey 
until she met him in September or October; that in her former depo¬ 
sition she used the words “not in this case” when she meant to say 
“not in any case”; that she sent Haller $3000.00, $100.00 of which 
was for the plans; that there was no mention of a second hundred 
dollars; that there is a question as to whether he has a right to a 
second hundred which was retained on account of supervision; that 
the contract for the building of the house was for $3450.00. 

Cross-examination: 

That she was not at home when work on the house was begun ; 
that Haller wrote her that work was begun in February 1911; that 
from time to time she sent Haller money until she had sent him 
$3000.00; that these remittances were on general account and not for 
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payment of specific bills, because she did not know what those bills 
were; that after Haller wrote her that she could not send money to 
the contractor and suggested that she make drafts payable to him, 
she did so; that she sent money on general account; that she left it 
to him to make the disbursements as he thought proper; that she 
ceased to have confidence in the contractor; that she does not know 
the date when Degges abandoned the contract; that she did not get 
back until October 4th; that work was being done by Mr. Davis and 
Haller as architect; that she was in Washington at that time; 

66 that is, about October 1st; that when some lumber came, and 
she had to be away one afternoon, she asked Mr. Davis to 

receipt for it simply as a matter of accommodation; that she knew 
as early as June that Libbey was furnishing the lumber and mill 
work; that she was absent from Washington from July 7th to Octo¬ 
ber 4th; that the latter date they were finishing up the trimmings 
inside, and painting; that the heating plant had not been placed; 
that the plumbing had not l>een finished; that the stairway was up: 
that she did not pay the plumber’s note but paid the debt represented 
by it after she came back, in order to get her house finished. 

“Q. Now you state that all the time* you had money in Mr. 
Haller’s hands, during the construction of this building you have 
had money in Mr. Haller’s hands and you still have money in his 
hands for the purpose of paying for the material, etc., entering into 
the construction of this bouse; is that the reason von have refused 
to pay Libbey’s bill? A. Yes. Mr. Haller still has money in his 
hands of mine, and as I said before, 1 had to pay other men to get 
my house finished in order to get into it.” 

that there are other bills unpaid; that she does not know what 
portion of Libbey’s bill was furnished before and what after Degges 
abandoned the job; that she has already paid more than the con¬ 
tract price; that she paid all bills for material purchased by Davis: 
that she never notified Libbey that Degges had abandoned the job; 

Redirect examination: 

“Bv Mr. Robeson : 

«j 

Q. You are asked on your cross-examination whether your re- 
fused and now refuse to pay Libbey Brothers’ account because Mr. 
Haller has funds of yours in bis possession which should have been 
paid on that account ; is that your reason for refusing to pay Libbey 
Bros, what you owe them? A. Well, my reason is princi- 

67 pally because I wanted my house finished and I was obliged 
to pay the men who were then furnishing material in order 

to get it finished. 

Q. Are you contesting in this suit whether Libbey Brothers have 
a right to claim a lien against your house? A. No, I don’t think 
they have a right to claim a lien against my house.” 
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Edward T. Davis, testified that lie lived next door to the house 
being built for Miss Harney; that lie had lived there for 20 years; 
that he was familiar with negotiations touching planning and con¬ 
struction of the building in question; that Haller was the architect 
and Degges the builder; that the construction of the building was 
begun by Degges; that he (witness) completed the building, that 
the contract was abandoned about first of August or last of July, 
that lie was practically in charge during the month of September; 
that living next door, he was present from the beginning of the work 
up to the completion, up to the present time; that lie performed a 
great deal of service from the beginning of the building to its com¬ 
pletion ; of various character, for instance having put in drain pipe, 
not in specifications, and other work, looking after things as in¬ 
structed by Miss Harney to look after her building to see that it was 
properly constructed in her absence; that he had no intention of 
making a charge: that he signed driver’s checks for material de¬ 
livered as a matter of accommodation; that between the time Degges 
abandoned the work and he took charge, nothing whatever was 
done; that when he took charge he used what material he found 
there in the way of lumber and mill work, and what was lacking he 
made arrangements for and purchased. 

“Q. Did you at any time after you took charge, order any sup¬ 
plies from "the plaintiffs, Libbey Brothers? A. When the car¬ 
penter was working out there—there was only one—they were short 
of trim for the windows. I went to see Mr. Libbey on the 
68 advice of the carpenter, as he was furnishing material, to ask 
him to send out trim sufficient for the windows and doors. 
I did so, and was informed that Haller had already written a letter 
ordering three hundred feet of trim. On another occasion after I 
had charge, 1 wrote to Mr. Lihbey that there was a mantel called 
for in the specifications, to go in the dining room, and as he was 
furnishing the lumber, did he intend to furnish the mantel. I 
didn’t get any reply to that letter. After that, a week or so, T found 
that in constructing the cabinet in the kitchen pantry, that the win¬ 
dow frame was too large. I wrote Mr. Libbey about it without 
effect,—I sent him a drawing and said for him to change it. I 
never got any reply to that communication. That is all that T had 
in connection with Mr. Libbey in regard to material. 

Q. Did Mr. Libbey ever furnish the mantel? A. He never did. 
I bought it from Dyer and Company on Ohio Avenue. 

Q. Did he ever change the sash? A. He never did; it is there 
in the building now. 

By Mr. Mackall: I object to these questions now on the ground 
that as I understand it, counsel specifically stated on the record that 
there is no objection to the correctness of Libbey’s bill.” 

that after Degges abandoned the work he didn’t do any further 
work on the building except he was employed one or two days, him 
and another man same as any other hand; that he had no assistance 
from Haller other than he came out occasionally and looked over 
the work and passed upon it as architect, as he had done before; 
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that he did not consider himself his assistant, was not employed by 
him; that he has inspected a number of bills for labor and materials 
bearing the approval of Haller, and does not find any of those ap¬ 
provals by Haller as agent; that he never saw any approval or order 
by him except the Libbey order signed as agent; that there was no 
agreement between you (attorney for Miss Harney) and 
69 Haller, when he was present, to the effect that he was to re¬ 
tain $100.00 as a charge for supervision. 

“Q. Mr. Davis, before the return of Miss Harney in October last, 
were you or were you not in frequent conference with me, with refer¬ 
ence to certain bills contained in this Exhibit A for material fur¬ 
nished under the Degges contract, or labor performed by carpenters 
and other workmen on the building? 

By Mr. Mackall: Same objection as above. 

A. Yes. 

Q. Will you state why it was that some of the bills for material 
furnished under the Degges contract, included in this Exhibit A 
were paid? 

By Mr. Mackall: Same objection as above. 

A. They were paid because of threats of liens being put on the 
property.” 

that the house was completed November 20, 1911. 

“Q. State whether prior to your assuming charge of the work, you 
had a conversation with Mr. Libbey, with reference to the Degges 
contract and what the conversation was. 

By Mr. Mackall: I object to the question on the grounds that 
neither time nor place was fixed. 

Q. I will ask the witness to state the time and place, as I am sure 
he would have done anyway. A. At that time Degges had aban¬ 
doned the contract practically and I was making an investigation 
of what amounts had been paid on the building, etc., among different 
material men or contractors, to get at the bottom of Mia* Harney- 
affairs. Mr. Libbey was furnishing lumber and I was wanting to 
ascertain the status of his bill,—what was furnished—what he had 
furnished, what was owing and what was paid and the condition of 
his contract and I telephoned from this office to Libbey to get in¬ 
formation and Libbey replied by Phone that he didn’t care to give 
out information regarding it. He told me the matter was in the 
hands of Haller and I could call Haller and get the information 
from him, and T could get no information about it. 

70 Q. State whether your were present in this office on one 

occasion when Mr. Libbey and Miss Harney, and, I think, 
Mr. Boteler, and myself, were present. A. I was there on that 
occasion. 

Q, Was there any discussion at all during the time Mr. Libbey 
was here, as to whether Mr. Haller was Miss Harney’s agent in the 
construction of this building? A. Not a word that I heard of.” 
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Cross-examination: 

That he was neither on architect or builder; that lie took an inter¬ 
est in the building as neighbor and friend; more or less from the 
beginning to the end; that he was a florist and salesman; that his 
place of business was at his dwelling; that during all the time the 
house was under construction Haller was the architect in charge of 
the job; 

“Q. Did you and Mr. Haller have any words in regard to the con¬ 
struction of this work? A. No. not particularly. 

Q. When did you first have any difference in regard to this work? 
A. 1 can’t state that we had any particular disputes. I might state 
this,—that 1 occasionally called his attention to matters that 1 
didn’t think were properly being done and that the owner would 
not approve of and among the first things was the elevation of the 
house and 1 complained about it. 1 considered that they were hav¬ 
ing the foundation too low and I went to Haller’s office and saw 
Haller and Degges and 1 told Haller what I thought about the 
foundation being too low and 1 said “what are you going to do about 
this building?’’ I said “you have some five steps there and that 
foundation as it is, vou can’t make it flush with the sidewalk.” 
Degges and Haller both stated that it was all right and that was the 
first where we didn’t agree on it. And there were some items that 
came up that didn’t amount to much, but the foundation 
71 was wrong and as it is the house is in a hole in the ground, 
and should have been two feet higher. 

Q. So that is the very beginning of the work you and Mr. Haller 

had somewhat of a controversv over the manner of the construction 

«/ 

and vou undertook to tell him that the owners of the house would 
not approve it. A. No. I didn’t state that the owner would not ap¬ 
prove of it. T did state that the building was set too low. 

Q. Didn't you state just now that the owner would not approve 
it. A. No sir, I think not. 

(After reading to the witness his answer, he stated—“I agree that 
I did make that statement.”) 

Q. N ow then I ask you what authority you had to make that 
statement. A. I had this authority. Miss Harney, the owner, told 
me, before she left that she would like for me to look after the 
building and see that Haller and the contractor carried out the con¬ 
tract and that the building was completed according to plans and 
specifications.” 

that he wrote to her from time to time as to the dragging of the 
building and as to what was l>eing done; that he made statements; 
no complaints; that the building was constructed so and so, gave 
her some drawings and she replied as to what she did want; that he 
kept her posted; that some things he did criticise with reference to 
the construction; that after he took charge he claims he had exclu¬ 
sive authority from Miss Harney; that he did not ask Haller’s ap¬ 
proval of bills after he took charge, when he first took charge, “I 
sought his approval of certain bills, but they were bills that belonged 
to Degges’ contract and were made by Degges before I took charge”: 
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“Q. What stage in the con. traction of this building had been 
reached at the time Degges abandoned his contract? A. Well, it. 

was under the roof, the attic floor had been laid, the tinning 
72 had been done, some of the outside painting had been done, 
some painting,—yes, and the window frames were in and the 
pebble dash. 1 believe, was np and finished, but no flooring was laid 
and no trim was put up to the windows, nor door,—no door frames 
or anything of that kind, but the material was there for tlie flooring 
and they were about to commence on the floor. 

Q. Was this the maple or the pine flooring? A. The pine had 
been sent out a few days before, but changed a few days later to 


maple. 

Q, Who sent the pine flooring? A. It was sent by Libbey. 
Q. And who made the change? A. Haller. 


Q. You knew about that? A. Yes. 

Q. And knew it was in accordance with Miss Harney’s 


instruc¬ 


tions? A. Yes. 


Q. Who furnished the maple flooring? A. Libbey. 
Q, After Degges abandoned the contract? A. Yes.’’ 


that the flooring was delivered by Libbey after Degges abandoned 
his contract; and was used by him in completing the job as Miss 
Harney’s agent; that the material for the stairway was delivered 
there after Degges abandoned the job: that it was used by him but 
“I won’t admit that it was used by me as her agent;” ‘fit was used 
by me as contractor for Miss Harney to finish her house”; admits 
that he was authorized by her to finish the house and secure the 
necessary material and pay for it; that he is not positive that no 
material other than flooring and stairway was delivered by Libbey 
after he took charge; that he never notified Libhev that 
73 Degges had abandoned the job. that he rendered considerable 
sendee from the beginning without expectation of compen¬ 
sation; that after he took charge he had an understanding with 
Miss Harney as to his charge; that she was to pay a commission; 
that Mr. Haller was the person who carried out Miss Harney’s in¬ 
structions that the pine flooring should be changed to maple; that 
was after Degges abandoned the work; asked if this was done with 
his approval replied “Well T don't think I had anything to do with 
it”; that he was present when Miss Harney’s sister instructed Haller 
to make the change; 


“Q, In other words, you think Miss Harney instructed Mr. 
Haller to make that change? A. Certainly. 

Q. In other words, up to that time Mr. Haller was carrying out 
Miss Harney’s instructions and you had not assumed exclusive 
charge? A. I had assumed no control of it. 

Q. Just about that time there was nohody doing anything there? 
A. No one seemed to be doing anything there, so far as I could see. 

Q. But he did carry out the instructions regarding the flooring? 
A. He came out occasionally and carried out those instructions. 
Yes. 

Q. Did I understand you to say that after you took charge, you 
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ran short of trim for the house and that you gave a personal in¬ 
struction to Libbey Brothers to furnish that trim? A. No, I did 
not have charge at that time. 

Q. That was before you had charge? Before you had charge that 
you gave personal instruction to Libbey Bros, to furnish that? A. 
I went out to tell Mr. Libbey that the carpenter was out of trim and 
that they needed about three hundred feet, more, and Mr. Libbey 
showed me a letter he had received from Ilaller that morn- 
74 ing, ordering three hundred feet of lumber, and he sent that 
lumber out. 

Q. So you confirmed that order? A. Yes. 

Q. Did you have authority to confirm that order? A. Well, no 
more than general authority to look after her interests. 

Q. You considered that you had authority to confirm that order? 
A. I considered I had authority to keep that man at work, that trim 
was used by the carpenter; asked if the trim was ordered with Miss 
Harney’s approval replied she was not here; that he was present 
when Libl>ev came out to measure for stairway material; that he 
came in person and took the measurements; that Degges had aban¬ 
doned his work at that time; that he merelv looked on, Haller was 
there; that the stairway material was delivered in accordance with 
measurements; that he did not know at the time that the stairway 
material was not included in Libbey’s original estimate; that he 
knows it now; that he can’t fix date when Miss Harnev ceased send- 
ing money to Ilaller; that it was after she had sent him $3,000; 
that after that she turned the money over to him or paid the bills 
herself; that he never paid Libbev anything on account of his 
bill. 


75 The following additional letters written by N. T. Haller, to 

the defendant, Mary J. Harney, were offered in evidence over 
the objection of attorney for plaintiffs, on the ground that they were 
immaterial, irrelevant and not binding on the plaintiffs, the sub¬ 
stance and effect of said letters being as follows:— 

March 2, 1911.—Receipts for $500.00 placed in his hands to pay 
the contractor as work progresses. “There won't be any trouble 
holding up the finishing of the building, until June 1st, as you sug¬ 
gest.” 

March 4, 1911.—Degges only sent you what he received one week. 
Never said what he received other weeks. Going to hold Degges 
down to where you will be safe. 

March 6, 1911.—Have paid $250. as you will see, need $500.00 
last of week, in addition to $250. still have, two payments come close 
on account of cellar, when frame up not so fast. 

March 20, 1911.—Receipt for $500.00. 

March 25, 1911.—Send bond and contract, will return; failed to 
retain copies, need at times when I pay off; pay some of the money 
to material men, some to contractor, have paid in all $1100.00. 

March 28, 1911 (Telegram).—Only pay on endorsement of con¬ 
tractor and bondsman. 

March 30, 1911.—This letter being inserted in full is not noted 

here. 
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March 30, 1911.—Certifies to receipt by him of $1000.00 in all, on 
account of house, money has all been applied to paying contractor 
and material men. 

April 3, 1911.—Don’t worry, will have everything all right, hold¬ 
ing contractor down to business point, we are in harmony, notwith¬ 
standing letters of complaint to you, don't mind that so long as I 
bring things around all right in the end, Davis is tedious, I humor 
him, and don't pay attention to his meddling, has passed through 
these things before, don't pay attention to letters that either 
7fi of them write you, don’t doubt that I provoke them at times, 
because 1 won't pay the money as the contractor wants it. 
am on the ground every day. 

April 5,. 1911.—Have sent you all of the facts, if I paid money 
as Degges wanted it, or if you sent it to him direct he would he short 
at completion of building, must insist that I hold him down to 
actual amounts due him, will not let him overdraw as he would like 
to do, pay no attention to his appeals, he does not lay matters before 
you as they actually are. 

April 6,1911.—Receipts for $500.00; will use only in paying bills, 
am not paying any attention to Degges’ letter writing, upon comple¬ 
tion of building will turn over all checks, to you, they will have 
Degges’ endorsement, and will cover full amount of contract, please 
don’t worry, will save you harmless, I don’t propose to be influenced 
by Degges or Davis. 

April 17, 1911.—This letter being inserted in full is not noted 
here. 

April 18, 1911.—Receipt for $200.00. 

April 18, 1911.—Receipt for $100.00 for plans. 

April 22, 1911.—Receipt for $300.00. 

April 22, 1911.—Thinks Degges has come to his senses and 
stopped trying to get best of him, etc. Should he write any more 
letters return them to him and refer him to me. 

May 6, 1911.—Hopes she has received his two last letters, if not 
give description last two she did receive. 

May 10, 1911.—Acknowledges receipt of her letter of 4th. Hopes 
she has received his last 4 letters, she may send draft now for 
$500.00. 

May 20, 1911.—Acknowledges her letter of 18th, have paid policy, 
sent it to you to day, for past week have been sending your mail to 
General Delivery P. O., Omaha, Neb. Hope you received it. 
77 August 2, 1911.—This letter being inserted in full is not 

noted here. 

August 15, 1911.—Anxious to get your house completed, will not 
put up with your abuse any longer, and annoyance from your friends 
at the building, don’t make threats or you may regret, * * * as 

for your legal actions, don’t care a a particle. The Bonding Co. is 
finishing your house and I have paid the bills up to this time. Now 
I have paid out all of your money that I have in my possession and 
it is now up to the Bonding Co. to furnish the money and they are 
up to that stage of the work where they would like to see me quit 
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the job as that would be a very good excuse for them to crawl from 
under. There is no contract between you and I wherein I am 
obliged to complete your house, that part is between you and the 
bondsman, you should be more appreciative of my services, your 
house will cost me more than I will get out of it for services, will 
not put up with your abuse or annoyances of Davis, propose to deal 
with vou honorably, vou must coincide with me, otherwise l will 
quit, Davis tried to have me change stair balusters, contrary to speci¬ 
fications, and your last letter, now he is interfering with painters 
contrary to specifications and your letter, you will have to notify 
him to quit and am under no obligation to put up with trouble, can 
quit at any time, but am too honorable to do so, unless forced to, 
give me your co-operation and 1 will have the house finished as quick 
as possible. 

Letters, etc. written bv Haller to William II. Robeson. Attorney 
for Mary J. Harney, offered, subject to same objection by plaintiffs’ 
attorney. 

October 4. 1911.—Have been in Court to day, will see you to¬ 
morrow A. M. 

October 7, 1911.—“Your letter to hand. It will not be amiss to 
ask Libbev for his bill of extras on Miss Ilarnev’s house.’’ 

October 13, 1911.—Have made copy of inclosed bill, return orig¬ 
inal. Saw Libbev Bros, to day, went over bill, will see him again 
tomorrow. 


October 13, 1911.—An attorney to see me about wages of two 
carpenters, there was a couple of carpenters who Degges failed to 
pay, but 1 think they should prove their accounts, cannot 
78 approve their accounts without seeing them and they prove 
their accounts. 


November 24. 1911.—Certificate that he has gone over plumbing 
and found same complete according to plans and specifications. 

December 7, 1911.—Arranging with Libbev Bros, to have all re¬ 
ceipts and tickets at your office on Monday and you, he and 1 will 
go over them, will have bandage off hip then and get about better. 

The original letters following from the defendant, Mary J. Har¬ 
ney to Haller were produced and offered in evidence by the defend¬ 
ant as a part of her case and are in substance as follows:— 

April 2, 1911.—Acknowledges receipt of his letter with receipt for 
two drafts sent to him, also receipt from Cissell, am sure your are 
doing best possible, and looking after my interests in every way. 
If vou think it is the better and safer way, will continue to make 
drafts to you, give instructions as to details of work. 

April 3, 1911 (Telegram).—Check goes forward to day, am sat¬ 
isfied with your management. 

April 3, 1911.—Enclosed check for $500.00 to be used in build¬ 
ing her house, is convinced from his letters it would be unwise to 
send checks to Degges, will refer him to you when he writes to me, 
encloses contract and bond, instructs him not to let workmen carry 
off waste material, etc., asks for duplicate receipt for all money paid 


out. 
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April 5, 1911.—AY ire received. Hope draft has readied you. 
Degges sent another letter, fears lie may stop work; please see such 
a thing does not happen. He says he does not get sufficient money 
to pay his men, pay the man who did the the excavating, he should 
have been paid first. 

April 8, 1911.—Letters received, not that 1 lost confidence in you, 
hut did not know what Degges might do to retard work, or cause 
trouble at the end. fully convinced now you are right and 
79 was all along, if in your judgment contract price does not 
cover Degges’ expenses of building and completing, don’t 
want anyone to lose, you may dispense with part of plumbing etc., 
however will leave it all to you. Have large windows in southeast 
room, one in drawing is a small one. 

April 15, 1911.—Until matter is settled with Degges and his law¬ 
yer will not send entire amount of usual draft, sending this $200.00 
in case you need it, see Degges and the Lawyer and fix matters, am 
sure you can give satisfaction. 


110 AY. 6th St., Okla. City, Okla., April 19, 1911. 
Mr. N. T. Haller, AA T ashington. 

Dear Mr. Haller: Your letter of the 16th to hand. No doubt 
by this time both drafts, namely: $200 and $300, are received. 
From, this time on no more attention will I give to Degges or his 
attorney. He has been a great annoyance in this whole matter. 

Had you explained to me in the beginning, Air. Haller, that it 
was not necessary to pay him the drafts, or make any payments to 
him, I never would have even considered it. But you see I thought 
as I had made the contract with him that according to law he would 
be the person to whom the drafts would be payable and if I did not 
trouble would come at the end. 

I see now you are right in handling all the money as you have 
the whole supervision of the building. 

In suggesting my sister in that letter to the attorney, I intended 
she would be guided entirely by your advice, as I wrote her the fol¬ 
lowing day. 

She will not go down for that purpose now as it is not necessarv. 
You, Air. Haller, can handle the whole matter in vour own wav, 
there will be no more interference or delay in drafts. 

I am expecting $300 to he paid me in a week or ten days. I have 
in the bank here at the present time $200. If you should need an¬ 
other draft before the 1st of Alav, 1 can send on the $200 and the 
other $300 bv the 6th of Alav and possibly before. 

That brings my payments up to $2500.00. After that, my sister 
pays the other two payments. She gives me $1000.00. 

She has first written to California for it and will have it in Ben¬ 
nington, A T t., early in Alay and from there she will send you 
80 direct the 6th payment, and the last payment when the time 
comes for it. She expects to be in AVashington on the 20th 
of May. 

You can write me here. Later I will tell you where to write. 

7—2563a 
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Mr. Davis writes of your excellent supervision of the whole matter. 

1 am sorrv that you have had so much annoyance over the affair. 
Yerv respectfullv. 

MARY J. HARNEY. 

81 April 21, 1011.—Of no consequence. 

April 20. 1011.—Have not heard from you for week. 

Hope everything is going well. Did you receive drafts? Send next 

letter to —. 1 leave forwarding address when I leave towns, so that 

letters you mav have sent will follow me. 

«. « 

May 6, 1911.—Of no consequence. 

May 8, 1011.—Relief to get yours of 6th, two letters have not 
reached me. The trouble 1 think is in Oklahoma City P. O they 
are negligent in forwarding. Last letter received from you April 
21. none since until this morning. 

82 May 18. 1911.—Acknowledge receipt of his letters of 6th, 
8th, and 16th. Feels sure he Haller can handle Degges all 

right. Davis is of vour opinion about Degges. He Davis says 
everything is safe in your hands. Don’t use rough brick for hearth, 
prefer pressed brick. 

May 16. 1911.—Thanks for receipt, etc. how much additional to 
plaster attic: and entire house screened, this will of course he extra. 

May 18, 1911.—1 wrote Insurance Company. Please phone them 
and see it is done. They may want check. In that case please 
guarantee payment. 

May 22. 1911.—Letter 18th received. Two former letters for¬ 
warded to her and received, hopes Degges is not giving him any 
more trouble, etc. 

May 27. 1911.—That she has decided to go to Washington and 
will be there .Tune 1st. 

July 29, 1911.—Pay car]tenters. Do not stop work. (Tele¬ 
gram.) Letter from Mary J. Harney to Clyde B. Weikert. 

April 12. 1911.—Enclosed please find amount sent Haller for 
building her house; sure Haller will account for all bills paid: Mr. 
Degges has received to date $1085. as T have his signed receipts to 
show, balance of money ITaller used in paying for material. Tf nec¬ 
essary her sister will go to Washington and pay rest of money on 
Haller’s estimates. Degges need have no fear. He will get his 
money when due. P. S'. Another receipt from Degges for $50.00 
since writing. 

By consent of Counsel the above statement of evidence to be in¬ 
cluded in the record on appeal is this 20th day of Mav, A. D.. 1918 
approved. 

THOMAS H. ANDERSON, Justice. 

We consent to the approval of the above statement of evidence 

IV. H. ROBESON, 

Attorney for Mary J. Harney. 

D. S. MACKALL, 

BA STL D. BOTELER, 

Attorneys for Francis />. Libbey Sc John E. Libbey. 
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IN THE 


(Eflurt of Appeals 

OF THE DISTRICT OF COLUMBIA 


No. 2563 . 


FRANCIS B. LIBBEY AND JOHN E. LIBBEY, 
Copartners Trading as Libbey Bros., 
Appellants, 


vs. 


MARY J. HARNEY ET AL.. 
Appellees. 


BRIEF ON BEHALF OF APPELLANTS 


Statement of the Case. 

This is an appeal from a final decree dismissing a bill of 
complaint filed by Libbey Bros, to recover a balance due on 
account of the purchase of lumber and millwork furnished 
to be used in the construction of a dwelling erected on a 
certain parcel of land owned bv the appellee, Mary J. Har¬ 
ney, and to enforce a mechanic's lien for the amount thereof 
against said property. 





Between March 6 , 1911 , and September 20 , 1911 , appel¬ 
lants delivered lumber and mill-work of the value of $ 996 . 62 , 
on account of which the sum of $ 250.00 was paid on May 
10 . 1911 , leaving a balance of $ 746 . 62 , w r ith interest from 
September 20 , 1911 . (See itemized statement of account, 

R. p. 34 ) 

The bill alleges (R., p. 2 ) that the lumber and rnill- 
w'ork was furnished by the plaintiffs upon the order and 
at the request of the said Mary J. Harney, through her 
agent and architect, N. T. Haller, to be used in the erection 
and construction of said dwelling house. 

The appellee, in her answer, denied that the ‘complainants 
furnished lumber and mill-work upon her order or request, 
or upon the order of X. T. Haller, as her agent.” (R., p. 5 .) 

The evidence shows that the lumber and mill-work w r as 
furnished under the following circumstances: 

Certain plans and specifications were prepared by N. T. 
Haller for Mary J. Harney, under verbal instructions, and 
forw arded to and accepted by her in Texas. (R., p. 35 .) 

On February 1 , 1911 . while Miss Harney was absent from 
the city of Washington, Haller, acting under her instruc¬ 
tions, entered into a contract with one James R. Degges for 
the construction of the building, according to said plans 
and specifications, for the sum of $ 3 , 450 . 00 . Shortly there¬ 
after Miss Harney learned that the contractor was young 
and inexperienced, and incapable of financing the work 
(R., p. 35 ), and she therefore made all checks, aggregating 
$ 2 , 900 . 00 . payable to Haller, who disbursed the money to 
the contractor as well as to the materialmen and laborers. 
( R., pp. 19 , 21 .) 

Haller, acting as agent for Miss Harney, secured from 
Libbey Bros, an estimate to furnish certain lumber to be 
used in the building, for the sum of $ 845 . 32 , and telephoned 
Libbey Bros, that their estimate would be accepted; where¬ 
upon Libbey went to Haller’s office, and w r hen informed that 
Degges w r as the contractor, stated to Haller that he “ refused 
to sell to Degges ” (R., p. 17 ), as at that time, Libbey Bros, 
held a judgment against Degges. (R., p. 19 .) Prior to this 
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interview Libbey had not seen Degges in connection with 
this estimate, and did not know that Degges had anything 
to do with the work. (R., p. 19 .) After talking the matter 
over, Libbey agreed to furnish to Miss Harney the lumber 
and mill-work set forth in the estimate, upon the faith of 
an unconditional order in words and figures following, to 
wit: 

March 1, 1911. 

“Mr. N. T. Haller, Agent. 

“Please pay to the order of Libbey Bros, the sum of 
$845.32, it being in full for amount of their estimate for 
lumber and mill-work delivered to Brookland, D. C., for 
Miss Mary J. Harney’s house, and deduct said sum from 
amount of my contract for said building.” 

(Signed) JAMES R. DEGGES, 

Contractor-builder.” 

“Accepted: 

“N. T. HALLER, 

“Agent, Mary J. Harney.” (Record, p. 16.) 

1 

At the time of the acceptance of this order by Miss Har¬ 
ney, no money whatever had been paid to Degges on account 
of his contract. 

During the month of April, 1911 , certain differences 
arose between the architect and builder, and correspondence 
ensued with the owner. On March 30 , < 911 , Haller wrote 
a letter to Miss Harney informing her that he was disburs¬ 
ing her money, and that he “went security for the mill 
work, lumber and brick work, and several other small ac¬ 
counts.” (R., p. 21 .) In her letter of April 2 , 1911 , Miss 
Harney wrote to Haller that she was sure he was “looking 
after her interests in every way" (R., p. 48 ) ; and in her 
telegram of April 3 , 1911 , she said she is “satisfied with his 
management ” (R., p. 48 .) In her letter of April 3 , 1911 , 
she wrote to Haller “that she enclosed draft $500 to be 
used in building her house.” (R., p. 48 .) 

On April 19 , 1911 , Miss Harney wrote to Haller: “I see 
now you are right in handling all the money , as you have the 
whole supervision of the building. * * * You, Mr. Hal¬ 

ler, can handle the whole matter in your own way.” (R., 

P- 49 ) 
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Shortly thereafter (R., p. n)—about the last of July or 
first of August (R., p. 42 )—Degges stopped work on the 
building, which thereafter was completed by Haller, in con¬ 
junction with one Edward T. Davis, a friend of Miss Har¬ 
ney, who was neither an architect nor builder. (R., p. 44 .) 

Asked if Haller told her that he had engaged the lumber 
from Libbey, Miss Harney replied: “He did. That was 
while I was home in June/’ (R., p. 36 .) 

Miss Harney was absent from the city at the time Degges 
abandoned the work, and in fact was absent during the 
greater portion of the building operations. In line with 
her general policy, she entrusted to Haller the matter of 
negotiating with the Bonding Company for the completion 
of the building. Haller entered into an arrangement where¬ 
by he remained in charge of the work, submitting all 
vouchers for expenditures to the agents of the Bonding 
Company (R., p. 23 ), but the Bonding Company never took 
charge of the completion of the building. The work was 
completed by Miss Harney, acting by and through her 
agents, Haller and Davis, and all expenditures were made 
bv her. (R., pp. 20 , 28 .) 

On August 2 , 1911 , Haller wrote to Miss Harney: “I am 
more than doing the work of an architect: also doing the 
part of the builder , very extensively.” (R., p. 23 .) There 
is no evidence in the record that Miss Harney at any time 
objected to his “doing the part of the builder.” 

The difference of $ 151.30 between the original estimate 
covered by the order of March 1 , 1911 . and the total amount 
of Libbey’s bill, represents charges for additional mill-work 
and lumber ordered and delivered after Degges stopped 
work on the building. The lumber and mill-work set forth 
in the estimate, as well as the extra lumber, was used in the 
construction of the building. The greater portion of the 
additional lumber and mill-work was for the stairwav, which 
stairway was admittedly not included in the original esti¬ 
mate, “but was ordered after Degges had left the job.” 
(R., pp. 17 , 39 .) 

According to the testimony of defendant’s witness Davis, 
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at the time of the abandonment by Degges of his contract, 
no flooring was laid and no trim was put up to the windows, 
nor were the door frames or anything of that kind in posi¬ 
tion, “ but the material was there for the flooring and they 
were about to commence on the floor.” (R., p. 45 .) This 
material was admittedly used by Miss Harney's agents after 
Degges’ abandonment of the contract. (R., pp. 42 , 45 .) It 
is also admitted by Davis that he thereafter went to see Lib- 
bey Bros, and ordered a part of the lumber. (R., p. 42 .) He 
admits that the flooring was delivered by Libbey after 
Degges abandoned his contract; and w r as used by him in 
completing the job “ as Miss Harney's agent"; that the ma¬ 
terial for the stairway was delivered there after Degges 
abandoned the job, and was used by him “as contractor for 
Miss Harney to finish her house.” (R., p. 45 .) 

On May 10 , 1911 , Haller paid to Libbey Bros., on account, 
the sum of $ 250 . 00 , being money furnished by Miss Harney. 
(R., P- 36 .) The building was completed on or about No¬ 
vember 20 , 1911 . 

On December 18 , 1911 , Libbey Bros, filed their notice 
of intention to hold a mechanic’s lien upon the interest of 
Mary J. Harney in lot 9 , block 3934 , Brookland, D. C., and 
on the same day a copy was duly served upon the appellee 
by leaving the same at her house, with her sister. 

The bill was filed on February 1 , 1912 , praying for a final 
decree establishing plaintiffs' claim of $ 746.62 as a lien upon 
the real estate described, and for the enforcement of said 
lien. The bill also contains a prayer for general relief. 

As stated in the opinion of the Court below: “It is not 
disputed that the plaintiffs furnished these materials for the 
construction of said building and that they were used there¬ 
in, nor is it disputed that their statement as to the amount 
of the unpaid balance is correct (R., p. 10 .) 

Appellants do not contend that Haller possessed authority 
to bind Miss Harney by reason simply of his being the 
architect, but claim that he had such authority because dur¬ 
ing the entire time he was in complete charge of the work, 
acting as Miss Harney’s agent, wdth her knowledge and 
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acquiescence, and because monies were disbursed by him to 
the materialmen and laborers. 

Also, because Haller, having been entrusted by Miss Har¬ 
ney with the construction of the house and the disbursement 
of her funds, his authority included and carried with it the 
power to employ all the usual and necessary means of exe¬ 
cuting it in such manner as to accomplish the objects which 
she had in view in creating the agency, and this included 
authority to purchase the lumber from Libbcy Bros, and to 
bind her and her property to pay therefor. 

The evidence bearing upon Haller’s authority as agent 
will be specifically referred to during the course of the argu¬ 
ment; but apart from Miss Harney’s liability for the acts 
of Haller as agent, it will appear that as early as June she 
knew that Libbey Bros, were furnishing the lumber and 
mill-work (R., pp. 36 . 41 ), and yet, according to her own 
testimony, she permitted them to continue the delivery of 
lumber for months after Degges ceased work on the build¬ 
ing, without notifying Libbey Bros, that Degges had aban¬ 
doned the job. (R., p. 41 .) 

It is also admitted that Davis received and receipted for 
lumber and mill work during these months (R., p. 38 ), and 
yet did not notify Libbey Bros, that the work had been 
abandoned by Degges. (R., p. 45 .) During this period 
Davis ordered a number of changes from the plans and 
specifications. He changed the flooring from pine to maple 
—this under directions from Miss Harney’s sister and sub¬ 
sequently ratified by the owner; he changed some parts of 
the stairway; he made additions to the grills; he changed 
the construction of the china closet and the coping for the 
uprights to the oriole window top. (R., p. 27 .) It is ad¬ 
mitted by the defendant “that Degges was not on the work 
at the time the material for the stairway was ordered and 
delivered.” (R., p. 27 .) The action of Mr. Davis in receiv¬ 
ing and receipting for this lumber was ratified and con¬ 
firmed by Miss Harney. (R., p. 38 .) 

During the course of the testimony, Mr. Robeson, Attor¬ 
ney for the Appellee, made this admission: 
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“// Libbey is entitled to anything, he is entitled to what 
he claims.” (R., p. 20 .) 

This relieved plaintiffs from producing evidence showing 
what portion of the lumber was delivered before and what 
portion after Degges’ abandonment of the contract, al¬ 
though, according to appellants’ contention, in no event 
would such testimony be essential in view of the facts of the 
case. 

The contention of the appellee is that prior to the giving 
of notice of Libbey’s lien, she had expended $ 1 , 216 . 17 . (R*» 
p. 35 )* and that thereafter she made other expenditures 
through Haller, Davis, her sister and herself, aggregating 
more than the contract price of $ 3 , 450 . 00 . The monies so 
paid included payments by her after Degges abandonment 

TO PERSONS WHO FURNISHED MATERIAL AND LABOR FOR 

degges, “because of threats of liens being put on 
the property.” (R., p. 43 .) She claims that Libbey 
Bros, were not paid because Haller had in his hands money 
belonging to her (R., p. 37 ), although in his letter of 
August 2 , 1911 , Haller had informed Miss Harney that he 
had no funds with which to pay Libbey (R., p. 24 ), and the 
evidence further shows that Haller accounted for all monies 
entrusted to him. (R., p. 32 .) 

It is also admitted by the defendant that in finishing the 
building, the plans and specifications were departed from, 
and a number of changes and additions made; yet the de¬ 
fendant did not disclose the value and cost of such changes 
and additions. 

Assignments of Error. (R., p. 13 .) 

The Court erred as follows: 

1 . In decreeing that the complainant take nothing by their 
bill of complaint. 

2 . In decreeing that the bill of complaint be dismissed. 

3 . In holding that N. T. Haller had no authority as agent 
of Mary J. Harney except as architect. 

4 . In holding that Mary J. Harney did not ratify N. T. 
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Haller’s authority to purchase lumber and mill work from 
the plaintiffs. 

5 . In holding that the plaintiffs were not entitled to a lien 
for lumber and mill work furnished for the construction of 
Mary J. Harney’s house under the facts stated in this case. 

Argument and Authorities. 

First, Second, Third and Fourth Assignments of Error. 

To avoid repetition, the above assignments of error will 
not be discussed separately, but appellants’ contentions will 
be presented under the following heads: 

1 . That the contract for lumber and mill-work was be¬ 
tween appellants, Libbey Bros., and appellee, Mary J. Har¬ 
ney. 

(A) The contractor, Degges, abandoned the work while 
it w’as in progress and almost in the midst of it, and Miss 
Harney took possession of the materials furnished by appel¬ 
lants, used the same, and thereafter ordered and received 
other lumber and mill work from Libbey Bros., furnished 
by them in ignorance of the fact that Degges had ceased 
work on the building. 

(B) Haller, in addition to being the architect, was author¬ 
ized to complete the building and make disbursements in 
connection therewith, and was entrusted with power, ex¬ 
press and incidental, sufficient to bind Miss Harney for 
necessary materials employed in the construction of the 
house, and to do all things usual and customary in the con¬ 
struction of such buildings, including the purchase and use 
of the lumber and mill-work, the acceptance of the order 
to Libbey Bros., and the making of additions to and changes 
in the construction of the building, entailing the use of lum¬ 
ber not included in the original estimate. 

2 . Appellee has shown no valid reason for her failure to 
liquidate appellant’s indebtedness. 

1 . Contract was between Libbey Bros, and Miss Harney. 

(A) At the outset we desire to call attention to the case 


\ 
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of Sommerville v. Williams, 12 App. D. C., 520 , because 
we believe it supports our contention, firstly, that the appel¬ 
lants’ contract to furnish materials was with the appellee, 
Harney; and secondly, that appellee, Harney, having taken 
possession of the materials delivered by Libbey Bros, and 
converted them to her own use, with knowledge that they 
had not been paid for, thereby affirmed the contract between 
herself and the appellants, and from such use the Court 
might be justified in inferring the existence of such a con¬ 
tract, even if there was no other proof of it. 

In the case cited this Court said: 

“The controversy in the case is, whether their contract 
to furnish these materials was with Winfree or with Brown; 
and whether, if it was with Winfree, it was of a character 
that could be enforced. For, if the contract of the appel¬ 
lant was with Brown, who was himself only a sub-contrac¬ 
tor, the appellants, as sub-contractors of a sub-contrac¬ 
tor, as they would be in that case, are not entitled to a lien.” 

After holding that the contract was with Winfree, and 
not with Brown, and calling attention to the fact that credit 
was refused Brown, as in the present case, the Court savs 
(p. 526): 

“But apart from this order, there is another consideration 
of serious import in the case. As already stated, BROWN 
ABANDONED THE WORK WHILE IT WAS IN PRO¬ 
GRESS AND ALMOST IN THE MIDST OF IT; AND 
WINFREE THEREAFTER TOOK POSSESSION OF 
THE MATERIALS, which, according to his claim, must 
have been the property of Brown, CONVERTED THEM 
TO HIS OWN USE, * * * and all this with full 
knowledge that the appellants had not been paid for them, 
and, apparently with the purpose on his own part not to 
pay for them. Now we cannot assume that he thereby 
intended to commit an act of spoilation, which would be lit¬ 
tle better than robbery, if his own present theory were 
correct WE PREFER TO THINK THAT HE SUP¬ 
POSED THAT HE WAS USING HIS OWN PROP¬ 
ERTY, and not that of Brown; property sold to himself, 
and not to anyone else, by the appellants, and which he 
had a perfect right to use. By such use of the property 
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he distinctly affirmed the contract between himself and the 
appellants, and from such use we might be justified in in¬ 
ferring the existence of such a contract, even if there were 
no other proof of it. An implied contract might be pre¬ 
sumed that would justify the action of the appellants.” 

The language quoted is peculiarly applicable to the case 
at bar, and the principle there laid down is all the more con¬ 
trolling here, since in the case under consideration there was 
no contract in the first instance or at any time between 
Degges and Libbey Bros., and since Libbey Bros., even as 
contractors with Degges, would have the right under the 
statute to file a notice of lien. 

It will be remembered that the estimate for the lumber 
and mill-work was furnished by Libbey Bros, at the request 
of Haller, at a time when Libbey Bros, did not know that 
Degges had any connection with the building. Upon learn¬ 
ing that Degges was the contractor, they “refused to sell to 
him” (R., p. 17 ), because they already held a judgment 
against him. Thereafter the unconditional order of March 
1 , 1911 , was presented to Degges by Haller, accepted by 
Haller as agent for Miss Harney, and delivered to appel¬ 
lants. 

To arrive at the proper construction to be placed upon 
this order, it is necessary to consider the language used, in 
the light of the surrounding circumstances. 

The lumber covered by the estimate was included in the 
specifications and therefore included in Degges’ building 
contract. Degges was unable to obtain the lumber, for the 
reasons stated. He was willing to reduce the amount of his 
contract to the extent of the cost of the lumber, or, in other 
words, to deduct said amount from the contract price, if 
Miss Harney would purchase the lumber. Miss Harney, 
acting by her agent, was willing that this should be done, 
and accordingly accepted the contract. Thereafter the lum¬ 
ber and mill-work was furnished to Miss Harney, and with 
her knowledge and acquiescence used by her agents in the 
construction of her building. She admits that Davis re¬ 
ceipted for the lumber from Libbey and that he told her it 
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came from Libbey (R., p. 38 ) ; that a considerable portion of 
the materials were furnished by Libbey Bros, after Degges 
stopped work; that the material for the stairway was not 
included in Libbey’s original estimate, but was ordered and 
furnished after Degges had left the job. (R., p. 45 .) 

Mr. Davis testifies that no flooring was laid when Degges 
abandoned the contract, “but the material was there for the 
flooring, and they were about to commence on the floor.” 
(R., p. 45 .) The pine had been sent out a few days before, 
but was changed a few days later by Libbey Bros, to maple. 
The change was ordered by Haller at the request of Miss 
Harney, with the knowledge of Davis. This was after 
Degges had abandoned the contract. (R., p. 45 .) The floor¬ 
ing was delivered by Libbey after Degges abandoned the 
contract, and was used by Davis in completing the job, as 
Miss Harney’s agent. (R., p. 45 .) 

If the contract was with Degges, as claimed by appellee, 
what right did she haz>e to use the material on the job at the 
time of Degges abandonment? It is admitted that this ma¬ 
terial had not been used up to the time of Degges’ abandon¬ 
ment ; it was at the building ready for use, but, according 
to appellee’s contention, did not belong to Miss Harney, for 
it is well settled that “when the contractor is to furnish the 
materials and labor for the performance of a building con¬ 
tract, the materials remain the property of the contractor 
until they are affixed to the land of the builder or arc deliv¬ 
ered to and accepted by him as his property.” 

XXX Ency. of Law ( 2 nd Ed.), 1215 , and cases 
cited in Note 4 . 

If, as contended by the appellee, the appellants’ contract 
had been with Degges, the appellee would have had no right 
to use the lumber furnished by the appellants, and, as was 
said in Somerville v. Williams, supra, her use of it would 
have been “an act of spoiliation, which would have been lit¬ 
tle better than robbery.” As in Somerville v. Williams, so 
in this case it is more natural to assume that the appellee 
thought she was using her own property, as indeed she was, 
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and if that view be taken, it must be held that there was a 
contractual relation between her and the appellants, at least 
after the contractor abandoned the contract. There was no 
change in the relation between the parties after the contract 
was abandoned; the same relations subsisted after as before 
the abandonment. Consequently, if the view be taken that 
there was a contract between the appellants and appellee 
after the abandonment, it follows that there was also a con¬ 
tract before that time. 

(B) The evidence shows that in addition to being the 
Architect, Haller, until knozdedge and acquiescence of Miss 
Harney, acted as her agent, and had authority to bind her 
for the lumber and mill work. 

The Court below held that Haller “had no authority ex¬ 
cept that of architect to supervise the construction of the 
building, and to disburse Miss Harney’s money in accord¬ 
ance with the terms of the building contract.” 

Let us examine the facts of this case, as disclosed by the 
record, to ascertain whether the Court below was in error in 
so holding. 

(a) Miss Harney was absent from the city when the 
building contract was entered into between Haller and 
Degges, and remained away from the city of Washington 
until the early part of June. (R.. p. 35 .) She then returned 
and remained until July 7 th (R., p. 36 ), at which time she 
again left the city and remained away until October 4 th. 
(R., p. 41 .) It will thus be noted that she was absent dur¬ 
ing the greater portion of the building operations, and was 
unable personally to transact the necessary affairs in connec¬ 
tion with the construction of the building. 

The contractor, Degges, ceased operations on the build¬ 
ing during its early stages, and even during the time he was 
engaged on the work. Miss Harney looked to Haller, in 
whom she seems to have had implicit confidence, completely 
to supervise the building operations. (R., p. 19 .) 

(b) Almost from the commencement, Miss Harney en¬ 
trusted to Haller the disbursement of funds to the builder, 
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mechanics and materialmen. (R., p. 35 .) This service was 
outside of his duties as “architect.” 

Haller was not directed to disburse the funds in “accord¬ 
ance with the terms of the building contract,” but was per¬ 
mitted to use his own discretion in regard to the time and 
manner of making disbursements. Miss Harney testifies 
that she “left it to him to make the disbursements as he 
thought proper .” (R., p. 41 .) 

(c) When the work was abandoned by Degges, it became 
necessary for someone to take complete charge, and the de¬ 
fendant could have saved herself all trouble and loss had she 
turned over the completion of the building to the Bonding 
Company. This she failed to do. She did not personally 
call upon or write to the Bonding Company, but in line with 
her general policy, she entrusted this important matter to 
Haller. (R., p. 48 .) It was no part of the duty of the Archi¬ 
tect to arrange matters with the Bonding Company, and yet 
Miss Harney relied entirely upon Haller to make such ar¬ 
rangement. 

(d) At the time of the abandonment by Degges, Haller 
was in complete charge and was her general agent in the 
matter of the completion of the building. This, we think, 
is conclusively shown by her correspondence with Haller, 
heretofore referred to. If Haller was not in charge at this 
time, it is pertinent to inquire who was in charge, for Miss 
Harney was absent from the city, the Bonding Company had 
not undertaken the work, and Miss Harney continued to 
make disbursements to everybody who furnished labor or 
materials, with the single exception of Libbey Brothers. 

In her effort to escape this dilemma, the appellee claims 
that in August Mr. Davis started in to look after the com¬ 
pletion of the house, “after it had been abandoned by Degges 
(R., p. 36 ); but at most Davis was not actively engaged in 
the construction of the building, nor was he qualified or com¬ 
petent to do so. According to his own testimony, the most 
that he did was to keep a check on Haller. 

(e) Haller signed a note to the plumber for $ 300.00 “at 
the suggestion of Miss Harney, who was present at the time 
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and wanted to give this man positive assurance that when 
his work was done he would get his money.” (R., p. 25 .) 
The debt represented by this note was subsequently paid by 
Miss Harney. (R., p. 41 .) 

(f) In his letter of March 30 , 1911 (R., p. 21 ), Haller 
informs Miss Harney that he is disbursing her money, and 
that he “went security for the mill work, lumber and brick 
work, and several other small accounts.” This letter was 
offered in evidence under the objection of appellants, who 
had no notice or knowledge of its contents and are not bound 
thereby; but it shows that Miss Harney was advised during 
the early stages of the work that Haller was purchasing 
material and securing the payment of the same. 

Counsel for Miss Harney, in the lower court, argued that 
by this letter Miss Harney was led to believe that Haller was 
pledging his personal security for the payment of these bills; 
but it is contended by appellants that Miss Harney could 
not possibly have placed such construction upon this letter, 
for upon what theory could she expect Haller to pledge his 
personal credit for materials aggregating more than a thou¬ 
sand dollars, when he had no pecuniary interest in the build¬ 
ing? The only plausible construction that can be placed 
upon this letter is that given by Haller at page 22 of the 
record, “that he went security for the lumber and mill work 
as agent for Miss Harney.” 

Again in June Haller informed Miss Harney that “he 
had engaged the lumber from Libbev Bros.” (R., p. 36 .) 

(g) In his letter of August 2 , 1911 , Haller writes to Miss 
Harney: “I am doing more than the work of an architect; 
also doing the part of the builder, very extensively.” This 
was after Degges had abandoned his contract. 

The Court below says (R., p. 13 ) : “It is, of course, a 
hardship for this loss to fall upon the plaintiffs, but it would 
be a greater hardship for it to fall upon Miss Harney, for 
the reason that she was in no wise responsible for it. The 
plaintiffs could have saved themselves from this loss had 
they exercised proper care—had they ascertained whether or 
not Haller possessed the authority which he claimed to them 
but never claimed to Miss Harney.” 
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We think that Haller, in the letter above quoted, indicated 
to Miss Harney that he was acting as her agent, and if she 
had desired not to avail herself of his services she certainly 
would have responded to the above communication and 
stated that she did not want him to do the part of the 
builder. Miss Harney was absent from the city and knew 
that Haller was conducting the building operations on her 
behalf. Haller was permitted to hold himself out to the 
public as the agent in charge of the work, and if his author¬ 
ity had at any time been questioned by Libbey Bros., it 
would only have been necessary for him to produce the 
correspondence between himself and Miss Harney to con¬ 
vince even the most sceptical that he was duly authorized 
in the premises. 

(h) Again, Haller changed the flooring from pine to 
birch and maple, at the request of Miss Harney’s sister. 
(R., p. 45 .) Miss Harney ratified this change, and agreed 
to pay the difference in cost. 

(i) It is admitted by Miss Harney (R., p. 36 ) that she 
was “shown an order addressed to Haller, as agent ” by 
Degges, to pay one R. L. White a small sum which was 
approved by Haller, paid by her sister, and approved by 
her. Thus, in at least one instance, Haller was addressed 
and treated as “agent” with her approval and ratification. 
All bills contracted by Davis and Haller, for the comple¬ 
tion of this building, with the single exception of Libbey’s, 
were approved and paid by Miss Harney. 

(j) Mr. Libbey testified that he was present at an inter¬ 
view in Mr. Robeson’s office in which Haller and Miss Har¬ 
ney were present, and Miss Harney “did not question the 
fact that Haller was her agent in constructing the building.” 
(R., p. 17 .) 

(k) Miss Harney admits that the $ 250.00 paid by Haller 
to Libbey Bros, was paid to them by Haller out of her 
money, and charged by Haller to her account. (R., p. 36 .) 

(l) In her letter of May 18 , 1911 , Miss Harney asked 
Haller to ’phone the Insurance Company, and if they want 
check “please guarantee payment.” (R., p. 50 .) Is it to be 
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contended by appellee that it was part of the duty of the 
architect to guarantee the payment of bills? 

We think that enough has been set forth to show that the 
record abounds in evidence indicating that Haller was 
“more” than the architect. 

• 

“Where the architect purchases materials on the credit 
of the owner, with the latter’s knowledge and consent, the 
owner will be deemed to have ratified the transaction and 
be liable.” 

Crockett v. Chattahooche Brick Co., 95 Ga., 540, 
21 S. E., 42. 

“A principal is bound by the acts of the agent, whether 
general or special, within the authority as actually given 
him, which includes not only the precise act which he ex¬ 
pressly authorizes him to do, but also whatever usuaHy 
belongs to the doing of it, or is necessary to its perform¬ 
ance.” 


i Am. & Eng. Ency. of Law (2nd Ed.), 988, and 
cases cited. 

“It is one of the fundamental principles of agency that 
when a principal delegates to his agent authority to do cer¬ 
tain acts, the authority includes and carries with it the 
power to employ all the usual and necessary means of 
executing it in such manner as to accomplish the olyects 
which the principal had in view in creating the agency.” 

Clark & Skyles, on the Law of Agency, Sec. 207, 

p. 491- 

Le Roy v. Beard, 8 How., 451. 

“As a general rule a principal is bound by all acts done 
or contracts made by his agent within the apparent scope 
of his authority. The apparent scope of an agent’s author¬ 
ity is that authority which a reasonably prudent man, in¬ 
duced by the principal’s acts or conduct, and in the exercise 
of reasonable diligence and sound discretion, under similar 
circumstances with the agent, and with like knowledge, 
would naturally suppose the agent to have.” 
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Clark & Skyles, p. 496, and cases cited. 

“The question is not what was the authority actually 
given, but what was the third party, dealing with the agent, 
and induced by the principal’s acts, justified in believing 
he had authority to do.” 

Ibid. 

“Another one of the elements of the agent’s apparent 
scope of authority, and perhaps one of the most important, 
is where the principal has, by his conduct, induced another 
to believe that the agent possessed certain authority, as 
where he has held him out as having certain authority, or 
where he has stood up and permitted the agent to hold 
himself out as having certain authority, or where such 
authority may be presumed from the course of dealing be¬ 
tween the principal and his agent. If in such case, the 
third party has acted in good faith, with due care and pre¬ 
caution, and has relied upon the authority which he is led 
to believe the agent possessed, such authority will be con¬ 
clusively presumed, and the principal will be estopped to 
deny that the agent has such authority.” 

Ibid., p. 503, citing. 

Bronson v. Chappell, 12 Wall., 681. 

According to Haller's testimony, there is no question but 
that he was the agent of Miss Harney, with full authority 
to bind her for the merchandise furnished by Libbey Bros. 
If recourse is had to the defendant’s testimony alone, it 
will be perfectly apparent that Miss Harney regarded Haller 
and held him out as her agent and had full knowledge that 
he purchased the material on her behalf from Libbey Bros. 

In either event, under the authorities, she cannot escape 
liability. 

“It is but a matter of justice that where innocent persons 
deal with an agent relying in good faith upon the author¬ 
ity which the agent apparently has, that the principal 
should be estopped to deny that he has such authority, as 
it has been in good faith construed by such third party.” 
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Clark & Skyles, p. 526. 


“Not only does this rule include such authority as may 
be implied from the principal’s conduct, but also all such 
other powers as may be reasonably necessary or incidental 
to those thus implied. As has been seen, the principal is 
presumed to intend that the agent shall have all such 
powers as may be necessary for him to accomplish the end 
for which he was employed; and when the principal, by his 
conduct, presumably intends that the agent shall have the 
powers implied from his conduct, he is also presumed to 
intend that he shall have such other powers as may be 
necessary for him to carry into effect the powers thus 
implied. * * * Such an agency carries with it and in¬ 

cludes in it, as an incident, all the powers which are neces¬ 
sary, proper, usual and reasonable, as a means to effect the 
purposes for which it was created, and it makes no differ¬ 
ence whether the authority is general or special, express or 
implied, it embraces all the proper means to accomplish the 
end to be attained.” 

Ibid., Sec. 224c, p. 527, and cases in Note 42. 

Fifth Assignment of Error. 

2. Appellee did not expend full contract price. 

If appellants are correct in their contention that their con¬ 
tract was with appellee, then the cost of the completed 
building is unimportant. But even under the appellee’s con¬ 
tention, there is no sufficient showing to relieve her of lia¬ 
bility. 

Miss Harney produced vouchers evidencing the payment 
of $1,216.17 prior to the time of the service of notice of lien 
(R., p. 35), and took upon herself the burden of showing that 
the completed building cost $3,450.00—the contract price; 
contending that she has no funds in hand with which to pay 
Libbey Bros. After Degges abandoned the contract, Miss 
Harney disbursed funds through Haller, Davis, her sister 
and herself, and it is admitted by her that materialmen were 
paid for materials furnished to Degges, “because of threats 
of liens being put on the property.” (R., p. 43.) Thus it is 
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made to appear that funds belonging to Degges were dis¬ 
bursed after his abandonment of the contract, and the funds 
so expended are included in the total cost of the work. 

In this connection the rule laid down in Long v. Abeles 
& Co., 77 Ark., 156, 93 S. W., 67, is applicable. 

The Court said: 

“Where a contractor abandoned his undertaking after 
partially performing his work, and the owner, in complet¬ 
ing the work as originally designed, is obliged to incur 
expense in excess of the contract price, he should be al¬ 
lowed credit, in a settlement with the lien holders claiming 
under the contractor, for such sums as he paid out INDE¬ 
PENDENTLY of the contractor’s debts; and when the 
aggregate of these sums has been deducted from the con¬ 
tract price, the RESIDUE SHOULD BE PRORATED 
among such lien holders” (p. 160). * * * “It was nec¬ 
essary for the appellant to allege and prove that, after the 
abandonment of the contract by the contractor, appellant 
had paid out an amount in excess of the original contract 
price, in order to complete the building according to the 
plans and specifications of the original contract He would 
have to show that the amount thus paid was independent 
of the contract. Now at the time of the abandonment of 
the contract by Humphreys, the contractor, appellant had 
expended $4,908.00. He expended $9,637.34 in all. The dif¬ 
ference between these sums, to wit: $4,729.34, is the amount 
expended after the contract was abandoned. If any of this 
$4,729.34 was for paying off claims THAT HAD AC¬ 
CRUED UNDER THE CONTRACT before it was aban¬ 
doned, appellant would NOT be entitled to credit for such 
amount. He should be entitled to credit for only the sums 
he paid out independently of the contract, and after the 
contract was abandoned, in order to complete his building 
as originally designed. Such amounts he would be com¬ 
pelled to pay, or else leave his building unfinished. None 
of the original lien-holders under the contractor could be 
paid until these amounts were first satisfied. When the 
aggregate of these sums is taken from the contract price, 
the residue is for the holders of liens under the contractor.” 

Contrary to the principle announced in this case, Miss 
Harney undertook to satisfy materialmen, including those 


19 



I 


who furnished materials to Degges, but excluded Libbey 
Bros. To the same effect, see 

Fossett v. Rock Island, 14 L. R. A., 918. 

Again, it appears from the evidence that the original 
plans and specifications were departed from, and a number 
of changes and additions were made at the request of Miss 
Harney; but no evidence was offered by the appellee as to 
the cost or value of the extra labor and materials required 
because of the changes of construction. Davis testifies that 
the flooring was changed from pine to maple, after Degges 
had abandoned the contract, and this change was made by 
Haller in accordance with Miss Harney’s instructions. (R., 
p. 45.) Evidence as to other changes and additions appears 
at page 27 of the record. 

According to Miss Harney’s own testimony the founda¬ 
tion of her refusal to pay to appellants the balance due them 
is based upon the alleged failure of Haller to account to 
her for monies entrusted to him. (R., p. 37.) If it be true 
that Haller has not properly disbursed all of Miss Harney’s 
moneys, it is difficult to understand why appellants should 
be made to suffer therefor. Libbey Bros, are in no manner 
connected with Haller, and are not to be held responsible 
for his alleged misfeasance, if any there be. 

Accepting Miss Harney’s contention as correct, it would 
have been the duty of the Court below* to have referred the 
cause to the Auditor to ascertain and state the account be¬ 
tween Haller and Miss Harney, and to have stated Miss 
Harney’s accounts w-ith reference to alleged expenditures 
in the completion of the building. Miss Harney by her 
answer to the bill (R., p. 7) admitted an indebtedness of one 
hundred dollars, in round figures, and deposited this amount 
of money in the registry of the Court. Without any ac¬ 
counting whatever, the Court directed the return of this 
sum to appellee. (R., p. 9.) 

In conclusion, we submit that the equities of this case are 
entirely with Libbey Bros. They sold and delivered lumber 
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to Miss Harney, relying upon her alone to pay for the same, 
extending the credit at a time when no monies whatever 
had been paid to the contractor. She made additional pur¬ 
chases from Libbey at a time when she herself was com¬ 
pleting the building, and when Degges had nothing what¬ 
ever to do with the building, and in the language of this 
Court in the case of Sommerville v. Williams (supra.), 
“we cannot assume that the appellee intended to commit 
an act of spoilation, which would be little better than rob¬ 
bery,” if her own present theory were correct. She ad¬ 
mits, through her Counsel, that if Libbey Bros, are entitled 
to anything, they are entitled to the full amount of their 
bill. (R., p. 20.) She had a bond, with a corporate surety, 
whereby she was protected from loss, and while it appears 
that Miss Harney had ample opportunity to protect herself, 
it equally appears that Libbey Bros, have nobody to whom 
to look for the payment of this indebtedness—not even the 
insolvent Degges—since no credit was extended by Libbey to 
Degges. The Court below seems to some extent to rest the 
decision upon the alleged violation of trust on the part of 
Haller, but it seems needless to argue that Libbey Bros, are 
not bound by what took place between Haller and Miss 
Harney; they were in no way parties to any such violations 
of duty or trust on the part of Haller. To permit the ap¬ 
pellee to enjoy the benefit of the lumber furnished by Libbey 
Bros., without paying for it, would, we submit, work an in¬ 
justice to Libbey Bros, and be contrary to equity and justice. 

It is respectfully submitted that the decree of the Court 
below should be set aside, and the appellants awarded a 
mechanic’s lien for the amount claimed. 

Respectfully submitted, 

D. S. Mackall, 

B. D. Boteler, 
Attorneys for Appellants. 
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Francis B. Libbey and John E. Libbey, 
Copartners trading as Libbey Bros. 
Appellants , 
vs. 

Mary J. Harney et al. 


BRIEF ON BEHALF OF APPELLEES 

STATEMENT OF THE CASE 

On February 1 , 1911 , Mary J. Harney, the defendant, 
and her codefendant, James R. Degges, entered into a con¬ 
tract in which Degges, a builder, agreed to erect a certain 
dwelling for defendant, Mary J. Harney, for the sum of 
$3,450. 

The architect who prepared the plans and the specifica¬ 
tions was one N. T. Haller who appears in this record as 
a witness for both the plaintiff and the defendants. At the 
instance of Haller, Miss Harney, who was a travelling sales¬ 
woman, made her remittances on Haller’s estimates, to him, 
he having agreed to make the payments to the contractor 
according to the terms of the contract, as the work pro¬ 
ceeded. 
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The appellants, to whom Degges, the contractor, applied 
for the lumber with which to construct the building, de¬ 
clined to extend credit for the lumber to Degges, but of¬ 
fered to furnish it to Degges provided he would give an 
order to the architect for the amount of the bill, and the 
architect would accept his order. The order was given and 
accepted by Haller, who wrote after his signature “Agent 
Mary J. Harney” (Rec. 16 ). 

After the work had very considerably progressed, de¬ 
fendant, Degges, abandoned the building, and it was com¬ 
pleted by Miss Harney through E. T. Davis, who appears 
in this record as a witness for the defendants. 

This suit is brought upon the theory that Haller was an 
agent for Miss Harney and that his acceptance of the order 
in question, binds Miss Harney for the amount thereof, not¬ 
withstanding she paid a sum far exceeding the contract 
price, for the completion of the building. 

It might as well be candidly remarked at the outset that 
the witness Haller demonstrates all throughout his testi¬ 
mony that he is unworthy of belief; and that the conduct of 
one member of the plaintiff firm in his dealings with Haller, 
and in his effort to hold the building responsible for the 
payment of his claim, is by no means commendable. 

If the frequent reiteration by the plaintiff’s attorney 
throughout his brief that Haller was Miss Harney’s agent 
could make him such, the fact is accomplished beyond per- 
adventure. But it will be very clear to the court that the 
effort to establish this agency, upon both the part of the 
plaintiffs and the architect, is a labored one and has no 
support beyond the contradictory or evasive statements 
of the two parties having the chief interests, namely, the 
plaintiffs and the architect. 

The bill charges that on several occasions the plaintiffs 
upon the order and request of the said Mary J. Harney 
“through her agent and architect, N. T. Haller,” furnished 
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and delivered certain lumber and mill work to be used in 
the construction of the house (Rec. 2 , paragraph 5 ). The 
answer denies this allegation (Rec. 5 , paragraph 5 ). 

It will not be questioned that Miss Harney has paid a sum 
largely in excess of the contract price of the building, and 
that such sum was paid before the plaintiffs gave their no¬ 
tice that they would claim a lien on the premises for the 
payment of their claim. Counsel believes this not to be 
of very great importance, since if Haller was Miss Harney’s 
agent she would be liable on any contract made by him 
within the scope of his authority; but counsel desires the 
fact to be borne in mind, as an evidence of the perfect good 
faith of the defendant whose conduct in this most per¬ 
plexing matter has been highly exemplary. 

There was no written contract between Haller and Miss 
Harney. He was employed as an architect merely to pre¬ 
pare the plans and specifications for the building in ques¬ 
tion, and to announce to Miss Harney when payments 
should be made to the contractor. Haller writes to Miss 
Harney, who during all the time except about one month, 
when the building was being erected, was absent from the 
city, that on account of the inexperience of the builder it 
would be well for her to make her remittances to him and 
allow him to make remittances to the builder as the work 
progressed. Miss Harney acceded and from time to time 
at Haller’s request made to him certain remittances for 
that purpose. That Haller did not make the payments as 
he led her to believe he was compelled to do is a conspicu¬ 
ous fact in this record; but that he made payments suffi¬ 
cient in amount to exceed the contract price when added 
to the payments made by Miss Harney before the giving 
of the notice to claim a lien, is very evident. 

The plaintiff, Frank B. Libbey, testifies that he declined 
to extend credit to Degges. It is a remarkable thing that 
Degges and Libbey never saw one another, or conferred 
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over the telephone or otherwise, but that the entire trans¬ 
action was made between Haller, the architect, acting for 
Degges, and Frank B. Libbey, one of the members of the 
plaintiff firm. It is properly deducible from the testimony 
that Haller told Libbey that Degges was the builder; that 
Haller furnished to Libbey an itemized statement of the 
lumber and mill work; that Libbey told Haller that he 
would not extend credit to Degges unless Haller would 
accept an order from Degges for the amount of the bill 
(Rec. pp. 16 , 17 ). Haller then presumably notifies Degges, 
Degges signs the order and Haller accepts it as agent for 
Miss Harney. 

It is clearly deducible from the testimony that Mr. Lib¬ 
bey did not demand that Haller accept Degges’ order “as 
agent.” We may assume that he knew that payment could 
not be made except upon the architect’s order or estimate 
and that the money used in making the payments would 
pass through Haller’s hands. Accordingly he stipulated that 
Haller should accept the order (Rec. 17 ). In his anxiety 
to establish an agency let us note his testimony; Libbey 
says that Haller was to “countersign” the order (Rec. 17 ). 
He testifies that at an interview in the office of Miss Har¬ 
ney’s attorney when she and Haller \vere present, there was 
a discussion as to Haller’s agency and that she did not 
“question the fact that Mr. Haller was her agent in con¬ 
structing this building” (Rec. 17 ). Miss Harney and 
Mr. Davis positively deny this statement, the latter being 
present on the occasion when plaintiff Libbey was present 
in the attorney’s office. Again the witness says that he 
agreed to furnish the lumber if Haller would accept the 
order as agent for Miss Harney. He is questioned as to 
whether he used the expression “as agent for Miss Har¬ 
ney ;” and upon cross-examination he stated that he did not 
know Haller was Miss Harney’s agent “until he signed the 
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order” (Rec. 18) ; and he thinks that because Haller signed 
the order as agent that made him such (Rec. 18). 

He is further questioned along this line and states that 
he accepted this acceptance of Haller’s because he holds both 
Haller and Miss Harney responsible. Upon a vigorous 
and helpful objection by his attorney the witness attempts 
to evade this clear statement and finally answers that Haller 
owes him “as agent for Miss Harney (Rec. 18). In the 
next question of defendant’s counsel—“Suppose Mr. Hal¬ 
ler has no funds belonging to Miss Harney, do you still 
hold him liable to you?’’—the witness refused to answer 
(Rec. 19). His counsel states that he had instructed the 
witness not to answer the question and objected to it, but 
that nowhere appears in the record. It is merely a state¬ 
ment of counsel that he had done a certain thing which 
counsel for defendants feels at perfect liberty to say he 
did not do. 

Haller testifies that he acted as architect and agent in 
the construction of the building, and that he entered into 
a contract with Degges for the building as Miss Harney’s 
agent and architect—which unquestionably he did not do. 
The most that he did was to bring the two parties together 
as it was his duty as architect to do. It does not appear 
that there were any competitive bids. Haller had prepared 
the plans; had communicated with Deggs in some way; 
had secured a bid from Degges, and prepared a contract 
which was executed by Degges and Miss Harney (Rec. 19). 
The cross-examination of this witness beginning at record 
page 21 reveals his true character. He practically declines 
to answer, though he knew full well, just how much money 
had been sent to him by Miss Harney upon his various 
demands. On this page also he states that he became 
Degges’ security for the lumber and mill work, brick work 
and other items embraced in the contract; he wrote Miss 
Harney that Degges did not know how to finance the work 
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and for that reason he was going to “hold him down to a 
safe point” (Rec. 21). Then when asked the question 
whether it is true that he became Degges’ security for the 
mill work he answers “I went the security as her agent as 
I was acting” (Rec. 22). Again asked the same question 
he answers “as Miss Harney's agent” and when asked 
whether he becames Degges' security for other items he 
answers “as Miss Harney’s agent.” He doesn’t know 
whether he signed as agent every time or not, but insists 
that he was acting as her agent. Asked if he had ever, 
except in the single instance of Degges’ order for the pay¬ 
ment of plaintiff's claim, signed his name as Miss Harney’s 
agent he evades the question (Rec. 22). It is said here 
with perfect confidence that nowhere in the entire record 
will it appear that Haller ever signed any other order or 
writing of any kind as agent for Miss Harney. On this 
subject we give the following brief discussion of the evi¬ 
dence : Libbey testifies that he went to Haller the archi¬ 
tect and learned from him that Degges was the contrac¬ 
tor. He advised Haller that he would not sell to Degges. 
He then continues, “We talked the matter over and we de¬ 
cided to draw up an order to Mr. Haller, get Mr. Degges 
to sign it, and have Mr. Haller to countersign it for the 
amount of the estimate.” Haller took this order to Degges 
for his signature and when it was returned to him it was 
signed by Mr. Degges and accepted by Mr. Haller as agent 
for Miss Harney (Rec. 17). Now this order was pre¬ 
pared by Libbey and Haller. It was addressed to Haller as 
agent and accepted by him as agent. It is a perfectly legiti¬ 
mate view to take of this evidence that Libbey and Haller 
united in having Haller designated by the contractor and 
by himself as agent. 

Libbey further testifies that at an interview in Mr. Robe¬ 
son’s office when Miss Harney and Haller were present, 
Miss Harney did not question the fact that Mr. Haller 
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“was her agent and architect in constructing this build¬ 
ing” (Rec. 17) ; but he says that he accepted Haller’s state¬ 
ment that he was Miss Harney’s agent and that he did not 
know that Haller was her agent until he signed the order. 
He thought that Mr. Haller’s signing as agent made him 
such (Rec. 18). This evidence is brought out in response 
to a persistent cross-examination to know whether the wit¬ 
ness had demanded that Haller accept the order as agent. 
He testified that he had done so; but inasmuch as he did 
not know Haller was an agent until he signed the order it 
is impossible that he made the demand of Haller that he 
accept the order as agent (Rec. 18). 

Haller testifies that he acted as Miss Harney’s architect 
and agent in relation to the construction of the dwelling; 
that he entered into the contract with Degges for the build¬ 
ing as Miss Harney's agent and architect (Rec. 19); that 
he accepted other orders as agent for Miss Harney (Rec. 
21 ) ; yet he was unable to name one other order or certifi¬ 
cate which he accepted or signed as agent (Rec. 22, 29). 

Miss Harney testifies that her contract with Haller was 
not in writing; that she was to make payments upon his 
certificates; that she never verbally or in writing authorized 
Haller to perform any services except the preparation of the 
plans and the distribution of the money to Mr. Degges; 
and that she never made Haller her agent to vary the terms 
of her contract with Mr. Degges or anyone else (Rec. 35). 
She says that Haller never was authorized to accept the 
Libbey order (Rec. 35). She testifies that there was no 
discussion in Mr. Robeson’s office when Libbey and others 
were present as to whether Haller was her agent and that 
she had never seen any orders addressed to Haller for 
money to be paid on her contract accepted by him as agent 
except this Libbey order (Rec. 40). 

Davis testifies that he had inspected a number of bills 
for labor and material bearing the approval of Haller and 
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does not find that any of these approvals were made by 
him as agent (Rec. 43); and that there was no discussion 
at all in Mr. Robeson's office as to Haller's being Miss Har¬ 
ney’s agent (Rec. 43). 

Haller, himself, examined for the defendants, says that 
he was representing Miss Harney at the building “as her 
representative and agent”; that he acted there “for the whole 
business, Degges and all” (Rec. 39) and that he had to be 
Miss Harney’s agent to be her representative (Rec. 39). 

On page 49 of the record is set out a letter from Miss’ 
Harney to Haller of which some capital is sought to be 
made by plaintiff’s counsel. It seems that Haller had been 
writing to her to pay no attention to Degges or his attor¬ 
ney and she replied that she would not do so; that she be¬ 
lieved him to be right in handling all the money as he was 
supervising the building. Then this sentence appears, “You, 
Mr. Haller, can handle the whole matter in your own way, 
there will be no more interference or delay in drafts.” Re¬ 
garding this statement the trial justice declared in his opin¬ 
ion that the “whole matter” referred to was merely the 
handling and disbursement of the moneys. Degges had 
written Miss Harney letters of complaint against Haller 
handling the money, and it was only to this subject that 
Miss Harney’s letter was addressed. She did not attempt 
in any wise to give Haller authority to make contracts for 
her or to pledge her credit in any way, and in none of 
Haller's letters to her did he suggest in the remotest degree 
that he claimed such authority or had sought to exercise 
it (Rec. 12). 

The opinion also sets out some interesting facts regard¬ 
ing Mr. Haller’s conduct in his business as an architect 
(Rec. 10-13). 

Possibly two statements of defendant’s counsel might be 
misinterpreted: In an effort to prevent a lengthy examina¬ 
tion as to the correctness of Libbey’s account counsel re- 


9 


marked in the progress of the taking of the evidence “If 
Libbey is entitled to anything he is entitled to what he 
claims” (Rec. 20). Counsel sought to explain that (Rec. 
39, 40) with the statement that it was his purpose only to 
say that Libbey’s account was in no particular disputed, and 
made it clear that he denied any right upon Libbey’s part 
to recover anything in this action. Of course counsel 
meant to deny the right to maintain the action, and meant 
to admit only that the plaintiffs had not falsified their ac¬ 
count. 

Miss Harney testifies that Haller still has money of hers 
in his hands (Rec. 41), and it is not difficult to find cor¬ 
roboration of this statement in other parts of the record 
to which the court's attention will be invited on the hear¬ 
ing. There are some pertinent facts in this record which 
authorize the suggestion that from the beginning Mr. Haller 
did not conduct himself in the most exemplary way. In 
the first place it does not appear that there were any com¬ 
petitive bids to this contract. Miss Harney did not even 
know who the contractor might be until the contract itself 
was sent to her. Again we find that Haller let this contract 
to a man who could not secure credit for the lumber and 
mill work and we find him and Libbey together devising 
an order for Libbey’s protection addressed to Haller as 
agent and accepted by him as such. Degges seems not 
to have been present at the time and indeed Haller took him 
the order (Rec. 17). Again we find him writing to Miss 
Harney destroying her confidence in her contractor (Rec. 
11). We find that he advises her that he has personally 
become Degges’ security for several bills (Rec. 11). Again 
we find him advising the defendant that the Bonding Com¬ 
pany was finishing the building (Rec. 11). His whole 
course of conduct toward the defendant, Miss Harney, was 
one of deceit, and any statement he makes adverse to her 
interests in this case is to be taken with a grain of salt. 
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It is clearly proven that Miss Harney had paid more 
than the contract price of her building before the notice 
of the intention to claim a lien was given by the plaintiffs. 

It is clearly proven that Mr. Haller was never her agent 
for any purpose other than that which an architect fills 
by reason of his professional employment. 


Respectfully submitted. 


WM. H. ROBESON, 

Attorney for Defendant. 
















